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BJA INTRODUCTION

Bihar Judicial Academy has been established on the recommendations of the
Shetty Commission in order to impart training, inter alia, to Judicial Officers of the
State for improving judicial administration and matters incidental thereto. The
Bihar Judicial Officers Training Institute, now the 'Bihar Judicial Academy', was
established in the year 2003. It has since been regularly organizing and
conducting various educational / training programmes to enhance the
professional and judicial capability of Judicial Officers and staff attached with the
Court System of this State.

The New Campus of Bihar Judicial Academy is situated in an area of about 5 acres
comprising Lecture Halls, Tutorial Halls, Conference Hall, Auditorium, Library,
Judges' Hostel with 155 Hostel rooms for the participants and research scholars,
V.I.P.Rooms and Suits, residential block, parking space, gardens etc.
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Justice

N. V. Ramana
Chief Justice of India

MESSAGE

It gives me immense pleasure to congratulate the Bihar Judicial Academy, and all
its members, officers and contributors, on having published the handbook named
"Criminal Miscellany".

Criminal jurisprudence has numerous areas which are nascent in India and
require extensive research, comparative analysis and rigorous academic
treatment to ensure stability and growth in the same. As William Arthur Ward said,
" Curiosity is the wick in the candle of learning".

| encourage each and every contributor to this endeavor, in publication of such a
comprehensive study on diverging topics in criminal law, especially in the middle
of these trying times. | hope this flame of curiosity and learning continues, and
more such enlightening and resourceful articles and publication are curated in

N o

(N. V. Ramana)

times to come.



Justice
A. M. Khanwilkar
Judge
Supreme Court of India

MESSAGE

In these times of the ongoing pandemic, we have witnessed some unprecedented
challenges. With imposition of a nationwide lockdown, daily lives of large
number of citizens were affected. Judiciary was no exception to that. In its initial
phase, the lockdown had led to slowing down of working of courts pan India.

As Dalai Lama once said, "Whenever there is a challenge, there is also an
opportunity to face it, to demonstrate and develop our will and determination.”".

| congratulate Bihar Judicial Academy, who took this thoughtful initiative and
converted the challenge posed by the contemporary situation into an opportunity,
by encouraging the Judicial Officers of Bihar to utilize the time to research and
articulate their work concerning topics of Criminal Laws.

This initiative of Bihar Judicial Academy, inevitably, provided opportunity to the
Judicial Officers to refresh their knowledge and enhance forensic skills. That
helped in keeping them motivated in the testing times when they were unable to
discharge their regular judicial work, despite willing to do so.

| applaud the sincere efforts put in by the Judicial Officers who had voluntarily
taken up the task of writing well researched treatises on the selected topics, which
will not only be useful for the author, but also to others as a ready reckoner, for
future reference.



| also commend the efforts of the Bihar Judicial Academy in compiling the papers
written by the Judicial Officers in the form of a handbook, which is bound to
encourage them to continue to write on other topics.

| wish all the best to the Bihar Judicial Academy, the Chairman and the Judicial

Officers of Bihar for their future endeavours.
b

(A. M. Khanwilkar)



Dr Justice
D. Y. Chandrachud
Judge
Supreme Court of India

MESSAGE

My Dear Colleagues at the Bench,

| am delighted to pen this message in appreciation of your commendable
endeavour. In the midst of a massive public health crisis, it is a challenge to retain
a semblance of normalcy and routine. It is remarkable that my brothers and sisters
atthe bench took this disruption in their stride and put together a compilation with
their learnings on diverse areas of criminal procedure. The duty of a judge is well-
served on a robust foundation of experience, not just of their own- but of the entire
judicial fraternity which bolsters knowledge and institutional development
through channels such as these.

In these unprecedented times, irrespective of the nature of the emergency- public
health, national or financial, the judiciary always has to be alive to issues of
personal liberty. It is my firm belief that every judge, at the District Court, the High
Court or the Supreme Court, can maintain their independence only by
demonstrating a firm commitment to the rights and liberties of a citizen, against
the might of the state. For any judge to do so, a robust command over the nitty-
gritties of criminal law and awareness of the breadth of their powers, are critical.
Some anecdotes of habeas corpus petitions from the emergency era are
particularly illuminating. A flagrant abuse of state power was noticed at the time,
especially in cases of preventive detention. The fear among the citizenry was also
shared by judges who were suppressed and subject to punitive transfers. Inspite of



the overwhelming pressure from the executive, judges- particularly from the High
Courts, found creative ways to ensure relief to the detenus. Even if bail could not
be granted, some aspects of the detenus' lives were preserved by ensuring reading
material, access to home food and sufficient visitors. Granville Austin, in his
scholarly works on the Indian Constitution, recounted one such example where
the court set the date of hearing of two different petitioners who were married on
the same day, so that they were able to meet in the Bombay High Court. These
reliefs could not have been structured without adequate practical knowledge of
remands and discretionary powers.

In times of peace or crisis, a judge's foremost duty is to protect the life and liberty
of a person, which is subject to the gravest threat during the criminal trial. A judge
must necessarily be adept at all aspects of their duty to ensure the rights of
persons, even for the smallest of functions- like summoning a witness, which is a
critical cog in the criminal justice machinery. | am impressed by the scope of this
compilation which traverses various stages and functions of the criminal process
and communicates through accessible language that is grounded in experience.
In the spirit of our continuing education, | would also urge my fellow judges to
reflect and pen their thoughts on their experiences with criminal justice
dispensation over the virtual forums, in this last year. Integrating our pre-existing
systems with technology is the future of our justice system and the rights of all
stakeholders could be well preserved by critical inputs from judicial officers. |
look forward to perusing future publications from the Bihar Judicial Academy,

Best Wishes
mhlm- uvj e Clo o oo ashesn

[Dr Justice Dhananjaya Y. Chandrachud]



Justice
Sanjay Kishan Kaul
Judge
Supreme Court of India

MESSAGE

"Laws are a dead letter without courts to expound and define their true meaning
and operation."—Alexander Hamilton

The objective and independent interpretation of the law is one of the courts'
foremost duties. Without such interpretation, the gap between the letter of the law
and justice cannot be bridged. This exercise takes on a more challenging form in
the field of criminal law. While interpreting criminal law, a judge has to maintain a
very fine balance between the rights of the accused and the wellbeing of society at
large. Criminal procedure is to be seen both, as a shield - to protect those
victimized - and also a sword - to hold perpetrators to account. This complex task
has to be undertaken with utmost care and caution, and also with the stark
awareness that often these penal laws can be utilized by those in power to silence
voices; or can be circumvented by those with capital.

Judges have to stand in the way of such misuse of the law, and for that they have to
be well versed not only with what the law says, but how it has been interpreted -
and how it has to be applied. Each judge, from the Magistrate's Court to the
Supreme Court, bears the responsibility of protecting the liberty of the one
accused, and providing to the one victimized.

This thoughtful handbook, Criminal Miscellany - Practice and Procedure will be a
critical instrument in the toolbox of judicial officers tasked with this herculean
challenge. Unlike other textbook, it does not merely survey the sections of the



existing criminal laws, but tackles core issues that arise in the practice of criminal
law from the Bench's perspective. It connects the letter of the law with precedents
and with the best procedure to be adopted in order to operationalize criminal
procedure in an optimum manner. | glean from this comprehensive compilation
of 52 essays a set of legal and scholarly arguments and intimations.

Addressing inter alia the important fundamentals of remand of the accused, bail as
a right versus bail on merits, production of the accused; emerging issues of
assessing electronic and forensic evidence, compensation schemes for victims
and in-camera trails, each section painstakingly reconstructs the legal position.
Through its detailed yet concise treatment of these topics, the book will be both, a
guiding light for those new to the Bench as well as a ready reference for
experienced judges.

| congratulate the Bihar Judicial Academy for fostering, supporting and putting
together this volume, and especially appreciate the judicial officers who,
alongside grappling with the challenges of the pandemic and virtual courts,
managed to put careful consideration and time into this handbook. | am certain
that this will be a glowing addition to the libraries of many and set the right
precedent for academic rigour in our Judicial Academies.

W
Sanjay Kishan Kaul

New Delhi



Justice
Navin Sinha
Judge
Supreme Court of India

MESSAGE

Dear Brother Singh,

| have glanced through the "Criminal Miscellany" prepared by the Bihar State
Judicial Academy to enhance the legal skills and acumen of Judicial Officers. It is
quite elaborate, informative and also provides guidance. | am very sure it will be
immensely helpful to the Judicial Officers, especially the new entrants and even to
refresh the thinking and doubts of the experienced.

The efforts put in by the Judicial Officers in contributing articles is indeed
commendable. Such articles prepared by Judicial Officers not only are beneficial
to the institution, but it also enhances the knowledge, skill, confidence and
morale of the Judicial Officer himself who undoubtedly has to put in large
research in preparing the article. Ultimately, it aids in dispensation of justice. It
also motivates other Judicial Officers by example. Furthermore, it constitutes very
good training material.

The initiative taken by the Academy under your guidance has to be appreciated,
and | am sure that the Academy will organise more such events and programs to
bring out the hidden talents of the Judicial Officers in the Bihar Judicial Service,
which is best epitomised by the logo of the Academy quoting 'Tom Hopkins".
Incidentally, | may mention that the quote was my contribution as the Chairman of
the Academy on the launch of the website of the Academy.

With warm regards

Yoursincerely. VN’“ t )
(

avin Sinha)



Justice
Indira Banerjee
Judge
Supreme Court of India

MESSAGE

| congratulate the Bihar Judicial Academy for bringing out, "Criminal Miscellany:
Practice and Procedure", a comprehensive ready reckoner, which covers the
entire gamut of the law of criminal procedure succinctly, in a simple and lucid
style.

| have cursorily perused the two volume publication, covering over 50 topic,
ranging from First Information Reports and Complaints to the disposal of criminal
cases, including criminal trial and sentencing principles. The work exhaustively
covers the nitty-gritty of criminal procedural law including remand, bail, the
securing of attendance and other core issues. Unlike usual handbooks, this
publication does not simply extract and paraphrase the provision of statutes. The
law has been well analysed with notable precedents. The discussion on trial and
recording and appreciation of oral evidence, particularly the evidence of the child
witness, the deaf and dumb witness, etc., the challenges of electronic evidence,
the nuances in the law relating to confessions, dying declarations, expert opinions
etc. as also relatively modern issues such as DNA analysis, Narco analysis, brain
mapping and the like, makes this publication unique.

The publication will be a valuable addition to any law library and be of immense
use to Judges of all Courts dealing with criminal matters, be it the Court of the
Judicial Magistrate, the Session Court, the High Court or the Supreme Court, as
also to students of law and lawyers, not only in Bihar, but all over the country.



Kudos to the initiators, exponents and the contributories of this two-volume work
for their exemplary achievement in difficult time, when all attention was focused
on coping with the challenges posed by the global Covid-19 pandemic, which
had gripped our country. The publication is "worth its weight in gold" for the
training of newly appointed Judicial officers as well as other crusaders of equal
justice, attached to the authorities constituted under the Legal Services
Authorities Act, 1987, zealously striving, whether as Counsel or as Amicus
Curiae, to uphold the non-negotiable Fundamental Rights to Equality, Life and
Personal Liberty, amongst other, specially of the marginalized and under-
privileged sections of the society. The publication will certainly help enhance
judicial excellence and expedite delivery of justice, so that the guilty are within a
reasonable time frame, punished and the innocent are not arbitrarily deprived of

oy

(Indira Banerjee)

freedom, or denied fair trial.

| wish the publication a grand success.



Justice
Vineet Saran
Judge
Supreme Court of India

MESSAGE

It is heartening to know that Bihar Judicial Academy is contemplating to publish a
handbook on Criminal Law, titled as "Criminal Miscellany".

It is extremely noteworthy that the judicial officers of the Bihar Judicial Academy
used the lockdown period and came out with a very useful and informative work,
which is the best example of turning bane into boon.

| have no doubt that this handbook will be immensely helpful for legal fraternity
and will surely enhance their legal acumen. | congratulate the entire team for their
sincere efforts in bringing out this handbook in an impressive manner and wish

them all success in their future endeavour.

(Vineet Saran)



Justice
Hemant Gupta
Judge
Supreme Court of India

MESSAGE

The initiative of the Bihar Judicial Academy in publishing a handbook of Criminal
Law called "Criminal Miscellany" is laudable. Accessible literature on criminal
law is necessary to create awareness in the legal fraternity and general public alike
though this Hand Book is designed particularly for the Judicial Officers.

Criminal Law in India requires reading of different laws in conjunction with each
other. To top it, there are numerous new laws enacted and existing laws amended.
Developing a concise handbook for easy reference by the judicial officers will be
instrumental in saving time. Keeping up with changes in law and even recalling
many judicial pronouncements is extremely important for Judicial Officers, this is
where handbooks become of vital importance. A well drafted handbook can
become an important piece of literature in a lawyer's arsenal. Legal education is
an everlasting process, no matter how many years one spends in this profession,
every day is aday to learn something new or recall something old.

It is a matter of pride that the Bihar Judicial Academy has put in the time to collate
vast information and present it in an easily accessible format. The efforts of the
members of the Bihar Judicial Academy will ultimately be beneficial to the entire
legal fraternity.

Initiatives such as these ensure that the knowledge of law is consistently updated
and kept in line with the objective of judicial academies of encouraging
excellence in legal education.



| congratulate the Bihar Judicial Academy particularly the young energetic judicial
officers who have developed this Hand Book. | hope that this would be used by
the Judicial Officers in the Country as problems faced by them are common. |
would like to add a caveat. The Judicial Officers should continue to update their
legal knowledge and this Hand Book be taken as first step to administer justice to
the thousand of suffering humanity who have faith in the administration of justice

in our country. >/

(Hemant Gupta)



Justice
Dinesh Maheshwari
Judge
Supreme Court of India

MESSAGE

The pandemic and the measures taken to deal with the challenges thrown by it
have indeed brought about a host of changes in the way we are now interacting
with the environment, nature and, of course, with each other. The year 2020 has
already redefined several of our ways of life and, even when the current likelihood
of second wave is ringing alarm bells, humanity has come together to battle this
virus while finding new ways to ensure sustenance as also growth. The norms of
precautions and cautions have never stopped the equations of motion; we have
found and shall keep on exploring new ways to study, play, plan and work. In this
very sequence, Indian Judiciary, with its avowed objective of ensuring justice to
all, has been tirelessly working to evolve the means and methods so that, even
when people may not be accessible, justice remains so. We have rushed to make
sure that the doors of Courts remain open, even when people need to shut theirs.

When attending on any challenging task, our officers of subordinate judiciary,
obviously, deserve a special mention who not only form the foundation of the
entire framework but who also incessantly attend on their duties with sheer
dedication and commitment.

In the given backdrop, it has been a matter of immense satisfaction to learn that,
even when the initial phases of this pandemic forced several callings to hunker
down, the Bihar Judicial Academy made constructive use of time and
endeavoured to up-skill their Judicial Officers by encouraging them to contribute
write-ups on variegated topics pertaining to criminal justice delivery system. This



initiative by the Bihar Judicial Academy has resulted in as many as fifty-two
insightfully detailed and delectably presented articles and research papers which
are now proposed to be published as "Criminal Miscellany" in two volumes.

Having glanced through the compilation proposed to be published, I whole-
heartedly compliment the learned Judicial Officers who have enriched
themselves while preparing these articles/papers on mundane as also exotic areas
of their own concern; and who have shared their hard work for the benefit of the
other members of fraternity. This Miscellany, carrying wide range of topics on the
law of criminal procedure and significant sub-topics related with taking and
appreciating evidence, | am sure, shall be of immense utility for all the role-players
in criminal justice delivery system.

I would not only anticipate this publication to be a great success but would add on
to wish that this Miscellany be the foundation stone for many more utility
publications of the like nature by the Bihar Judicial Academy.

E——]

(Dinesh Maheshwari)



Justice
Sanjiv Khanna
Judge
Supreme Court of India

MESSAGE

At the outset, | commend the Judicial Officers of Bihar for transforming times of
adversity, such as this pandemic, into an opportunity for learning and sharing
their wisdom with others. One thing that COVID-19 has impressed on us is the
unceasing need for the legal fraternity to adapt, reform, and re-invent—and so
must our knowledge base with the transient times. It was a pleasure to learn that
the Officers have sought to refresh and enrich their skill through rigorous
research, and robust communication — two pivotal aspects of our profession.

In any profession, and particularly in the legal realm, learning from peers — in the
form of experiential channels of conferences, seminars, and court proceedings, as
well as by means of sustained academic engagement — cannot be emphasised
enough. When | ponder over the importance of continued learning and, more so,
of gathering insight from varied sources, | am reminded of a verse from the
Mahabharata which states that a fourth of our learning comes from the teacher, a
fourth gathered with our own intelligence, another quarter of knowledge is
obtained from peers, and the last portion is derived from time.

A robust peer-group is a catalyst for self-improvement. The spirit of competition
that it instils propels us to polish our intelligence, awareness, and skills, and also
prevents a sense of complacency from taking over. It affords us an opportunity to
revise and rectify our notions and practices. It gives us an insight into how others
think and grapple with the quandaries of law and society, in turn, teaching us the



best practices of the profession. Needless to say, sustained learning inculcates in
us a sense of humility. And lastly, it also ensures that we preserve the much-
glorified dynamism of the legal profession and do not fall into the depths of
stagnation.

Academic literature of such value is a reflection of the traditions of Nalanda and
Vikramshila, and this publication would further illuminate the same. |
congratulate the Bihar Judicial Academy for taking the initiative to publish this
handbook. | am certain it will encourage our judicial officers to further contribute
to legal scholarship, and contribute in the development of a more erudite, zealous
and humble professional community.

=

(Sanjiv Khanna)



Justice
Surya Kant
Judge
Supreme Court of India

MESSAGE

| am delighted to know about the proposed hand book - "Criminal Miscellany”,
comprising articles authored by as many as fifty two Judicial officers of the State of
Bihar. This comprehensive project in the middle of a devastating global
pandemic, is an apt embodiment of the need of continuing legal education and
the importance of good legal writing.

The hand book appears to be an absorbing work which collates both the existing
jurisprudence surrounding various procedural aspects of criminal law and
hopefully also explores the contemporary debates surrounding the rising role of
electronic evidence and medical testimony.

Though the articles compiled in this hand book might be predominantly based
upon the procedure and practice prevailing within the State of Bihar, yet the
lessons gleaned in this compendium would no doubt be of tremendous use for the
practitioners and students of law alike, throughout India.

This is the most opportune time to motivate the writers on the importance of art of
legal writing. Of all the stakeholders within the legal system, legal writing is most
critical for the judges. Unlike advocates and parties - who can rely upon oral
advocacy, writing is the sole method of public communication for adjudicators.
Words which might sound appropriate when spoken or mentally visualised often
appear very different when penned down. Besides, a reader is a far more



intimidating critique than a listener, as he can read, re-read and analyse the
written words with a toothcomb.

The language of the law, and particularly of judgements - must be accessible to
litigants, and should communicate the point effectively. Judges must be
consistent, holistic, and balanced in their writing - even at the cost of being
monotonous.

The extensive efforts gone into the writing of this miscellany will surely enhance
predictability, discipline and order. The present project would thus go a long way
in nurturing the research and critical thinking capabilities of our judges, and must
rightly be lauded.

~

(Surya Kant)



Justice
Aniruddha Bose
Judge
Supreme Court of India

MESSAGE

The publication of the handbook on Criminal Law by the Bihar Judicial Academy
is a welcome step and | am sure this would be of great help to the Judicial Officers
not only of the State of Bihar, but of other States and Union territories of our
country as well. The handbook has been structured well and covers the
procedural aspects of criminal jurisprudence exhaustively. The individual
contributors of this volume and the Academy as the institution who have
produced the same deserve commendation for this unique and innovative work. |
hope there would be more works of this nature covering other areas of law from

the Academy. L

(Aniruddha Bose)



Justice
S. Ravindra Bhat
Judge
Supreme Court of India

MESSAGE

| have briefly glanced at the "Criminal Miscellany Practice and Procedure"
published by the Bihar Judicial Academy. The title " Criminal Miscellany", to my
mind, is misleading because the contents are completely comprehensive of the
sheer breadth of the book's content. | notice that the work covers 52 distinct
topic—comprehending almost all subjects of Criminal Procedure which are of
common material significance to Judge entrusted with jurisdiction over the
subject matter. Apart from the entire life cycle of a criminal proceeding—starting
with the lodging of the FIR and ending with the judgement, other useful topics,
such as procedure for electronic evidence, expert evidence, narco analysis, DNA
tests, significance of expert evidence, evidentiary value with respect to the
deposition of child witnesses, Court's powers under Section 165 Evidence Act,
sentencing principles and other topics of special interest are dealt with.

| am confident that this two volume work will be of immense use to Judges and
lawyers not only in Bihar but all over the country and would be a readily available

reference material. | would wish the publication all the success.
W’

(S. Ravindra Bhat)



Justice
V. Ramasubramanian
Judge
Supreme Court of India

MESSAGE

I am happy to see that the Judicial Officers of Bihar and the Bihar Judicial Academy
have made good use of the lockdown to come up with the handbook "Criminal
Miscellany"”. A look at the variety of topics on which the Judicial Officers have
contributed articles and the contents of these articles show the prowess of the
Judicial Officers and their academic bent of mind.

Life is a continuous process of learning. As Will Durant put it, "education is the
progressive discovery of one's own ignorance." Such a realisation is a must for
everyone and more particularly for Judicial Officers.

[ am happy that under the stewardship of the Chief Justice Mr. Sanjay Karol and the
Chairman of the Board of Governors of the Bihar Judicial Academy, a fruitful
exercise was undertaken by the Judicial Officers under the able guidance of the
Hon'ble Judges of the High Court.

| congratulate everyone of them for this great endeavour.

R

(V. Ramasubramanian)



Justice
Sanjay Karol
Chief Justice
Patna High Court

MESSAGE

Knowledge is not a cloistered virtue; its object and beauty lie in its spread. It gives
me immense pleasure to pen down this message to publish "Criminal Miscellany:
Practice and Procedure" by the Bihar Judicial Academy, Patna. My compliments
and accolades to Brother Justice Ashwani Kumar Singh, the sole architect of this
enterprise.

Non-compliance with substantive and procedural laws has failed justice more
often than not. The justice delivery system contemplated under India's
Constitution and, more specifically, Article 39-A, should be not only just, fair,
transparent but totally in accordance and in compliance with the rule of law.
There are copious amounts of literature about the relationship between the rule of
law and its relationship with substantive and procedural law. Still, as noted jurist
Jeremy Waldron puts it, it is distressing how little attention is paid to the
'procedural aspects' of the rule of law instead of its substantive nature.

In the pursuit of justice, a common man is often left dazed and confused by the
need to successfully navigate the various procedures laid down, before the aims
and object expressed in the substantive law are achieved. The picture is no less
good, even with the persons associated with the justice delivery system. It is with
this attempt to simplify and explain with clarity, in a step by step manner, a big
endeavour in the right direction stands taken by Brother Justice Ashwani Kumar



Singh, currently holding a dual charge of the Bihar Judicial Academy and the
Juvenile Justice Secretariat of the Patna High Court.

The previous year on account of Pandemic COVID-19 has posed challenges and
restrictions on one and all. To put this document together while dealing with the
unique challenges that we have been facing is commendable. The Criminal
Miscellany-Practice and Procedure is a document that may be used as a blue print
for other laws and make access to justice a reality for all, as provided for in our
Constitution. Only when we will take continued strides towards legal awareness
will we be able to fully embrace the spirit of our founding document.

The Bihar Judicial Academy and the Juvenile Justice Secretariat to the Patna High
Court have my heartiest congratulations for completing this mammoth task.

(Sanjay Kérol)




Justice
Ashwani Kumar Singh
S St Judge
IYMJ”C@@ V < Patna High gourt-cum-
Executive Chairman
Bihar State Legal Services Authority
Budh Marg, Patna

FOREWORD

The outbreak of the COVID-19 pandemic has shaken the entire globe with
uncertainty looming large and has begotten unforeseen challenges and
disquitening disturbances hugely disrupting our daily lives. It has led to a huge
loss of human life worldwide and has presented an unprecedented challenge to
the humanity.

The judiciary could not be an exception. Since the announcement of the national
lockdown, the number of functional courts in our country was reduced to a
minimum to deal with only urgent matters. Needless to say, the cascading effect
caused by the pandemic and the consequent lockdown posed an arduous
challenge to the judicial officers of the Bihar Judiciary as they were compelled to
part with their daily routine of dispensing justice from the courtrooms. However,
it also provided an opportunity to the judicial system to equip itself with modern
tools and techniques and use them for rendering justice as far as it was practicable.

Albert Einstein rightly said, “In the middle of every difficulty lies opportunity”.The
'Criminal Miscellany — Practice & Procedure' in two volumes is a befitting
example to vindicate what Einstein had said decades ago.

This pandemic has taught us all that mass hysteria, distress, loneliness and anxiety
promote negativity, paranoia and fear, which could potentially be even more
detrimental in the long run than the virus itself. In order to positively channelise
these emotional reactions an idea had come in my mind of engaging judicial



officers in academic activities in addition to their daily court work so that they
could worry less about things that were out of their control and shift their energies
to what they could collectively create. In this regard, | also discussed with two
judicial officers posted in the Patna High Court Registry namely Mr. Arun Kumar
Jha, Registrar(Appointment) and Mr. Suvash Chandra Sharma, Additional
Registrar, Juvenile Justice Secretariat, Patna High Court.

It was decided to invite articles from judicial officers willing to conduct in-depth
research on various issues related to criminal law. Within a week, the topics were
finalized and both these officers of registry had started interacting with the
judicial officers posted in different judgeships for submissions of the articles on
the topics assigned to them. Accordingly, all the topics were distributed amongst
the willing judicial officers of different cadres posted at various places. This is
how the journey of this 'Criminal Miscellany- Practice & Procedure' started. The
judicial officers who took up the task of authoring submitted the articles in June
2020 and July 2020. The articles so submitted were noticed to be of immense
utility in day to day functioning of not only the judicial officers but also to the
lawyers, law students and litigants. Hence, an informal decision was taken to
publish these articles in the form of a book that would serve as a guide and be of
interest to all the stakeholders including the students of law.

Thereafter, a suggestion came from Mr. Suvash Chandra Sharma to get these
articles scanned for plagiarism to ensure that they were original works before
proceeding for its publication and offering it for public consumption. Accepting
his suggestion, | requested the then Chairman of the Bihar Judicial Academy,
Brother Justice Shivaji Pandey to utilize the facility available with the academy for
obtaining a license of an authenticated plagiarism checker. As usual, his Lordship
responded promptly by directing the Academy to immediately procure the
software to verify the originality of the submissions. The articles were scanned for
plagiarism and, thereafter, the reports were shared with the respective authors to
cite appropriate references in their work, wherever required. By the end of
January 2021, we had received the final drafts of the articles which were again
reviewed.

With the change of time, | came to be nominated as Chairman of the Academy
when | had the opportunity to discuss these developments with Hon'ble the Chief
Justice, Mr. Sanjay Karol, for his guidance. His Lordship displayed keen interest,



encouraged the entire exercise and suggested posting of notice on the website of
the Bihar Judicial Academy calling the judicial officers to submit articles on any of
the shortlisted topics. Accordingly, the same was done and positively responded
by two young probationer judicial officers. Subsequently, the issue of publication
of the articles in the form of book was placed before the Board of Governors of the
Bihar Judicial Academy, where it was unanimously approved. | pause here to
express my deep gratitude to Hon'ble the Chief Justice who was kind enough to
immediately approve the idea of publication of these articles in the form of a
handbook and this 'Criminal Miscellany- Practice & Procedure' was sent for
publication.

The contents of this handbook are under fifty-two heads relating to criminal trial
and other incidental practice and procedure related to it. Under criminal law, the
criminal proceedings are set in motion either by the institution of a First
Information Report before police or by filing a criminal complaint case before a
judicial magistrate. The topics were therefore selected starting from the
summoning of an accused, their appearance, remand, bail, connotations of
proper search and seizure, the release of property, sanction for prosecution,
cognizance, dying declaration, test identification parade, confessions, the
relevance of inquest and post-mortem report, framing of charge & discharge,
disposal of cases without a full trial, methods of recording evidence, the
conception of legal evidence, the jurisprudence of circumstantial evidence,
expert's evidence, ocular evidence, sufficiency and quality of evidence,
electronic evidence and its mode of proof, appreciation of evidence, the
relevance of conduct of an accused during trial, non-examination of important
witnesses and its consequences, presumptions in a criminal trial, aspects relating
to 311 Cr. P.C and 319 of Cr. P.C,, issues relating to criminal assault against
women, scheme of compensation, sentencing policy etc.

When the book took its final shape, we perceived that there are still some
untouched topics in criminal law that can be supplemented here. Therefore, we
will use our best endeavours in the future to introduce the third volume of this
'Criminal Miscellany', wherein we will try to include those topics which could
not be included in these two volumes.

During the preparation of both the volumes of this 'Criminal Miscellany- Practice
& Procedure' the officers of Registry namely Mr. Arun Kumar Jha, Registrar



(Appointment); Mr. Suvash Chandra Sharma, Additional Registrar, Juvenile Justice
Secretariat, Patna High Court and the Officers on Special Duty (OSDs) posted in
the High Court namely Mr. Akshay Kumar Singh, Mr. Md. Rustam, Ms. Namita
Singh and Mr. Saurabh Singh, Research Officer, Juvenile Justice Secretariat have
extended their unwavering support. Besides them, the Officers of the Directorate
of the Bihar Judicial Academy namely Mr. Jitendra Kumar, Former Director and
Presently District & Sessions Judge, Gaya; Mr. Ankur Gupta, Deputy Director, Ms.
Seema Kumari, Assistant Director (Research & Training) and Ms. Saba Alam,
Assistant Director (Research & Training) have also co-operated to their best,
especially for proofreading these articles. | am thankful to all these officers for
bringing the idea of this handbook into a reality. My special thanks to all the
judicial officers who submitted their articles during the lockdown period with
minimum resources, giving their best to this project.

| firmly believe that this effort of the judicial officers of Bihar will facilitate peer to
peer knowledge sharing and motivate them in future to take up assignments that
would allow them to address complex legal issues and academic debates existing
on such issues while enhancing their legal understanding.

Thank You!
WAA:J e \//0

Ashwani Kumar Singh
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MESSAGE

“The life of the law has not been logic: it has been experience.”
- Oliver Wendell Holmes, Jr., Justice of the United States Supreme Court

These words of wisdom by Justice Holmes spoken nearly a century and a half ago,
ring true even today, in fact more so than ever before, due to the unprecedented
situation of the pandemic we are faced with now. The law, as we know, is
constantly evolving and adapting to the changes over time, and, as its guardians,
we must not be restricted by cold logic alone, rather we must use our lived
experience to ensure justice is delivered to all who seek it. The judiciary must fulfil
its role as one of the pillars of democracy. This mandate has been given to the
institution by the “Paramount Parchment”, as Justice Krishna lyer famously
referred to our Constitution.

Changes in the law evolving from the experiences of no less than 52 judicial
officers from various District Courts in Bihar have been encapsulated in this two-
volume set entitled “Criminal Miscellany” running into over 1600 pages. This set
of tomes is not just a random collection of articles, but one which enshrines
knowledge gleaned over years of study, debate and learning. The thoughtful and
well-curated selection touches upon almost all the aspects of criminal law, with
special emphasis on criminal trial and ancillary proceedings. The process of
criminal trials, beginning with the filing of a First Information Report or a criminal
complaint, and leading up to the final disposal of the matter including sentencing



and compensation, has been duly incorporated. Having gone through the
Criminal Miscellany the reader will emerge with a sense of deep fulfilment at
having gained valuable knowledge and would come away much the wiser.

This comprehensive work will have great practical impact, serving as a beacon to
guide judicial officers in discharge of their duty of dispensing justice. It will also,
without doubt, serve as an indispensable ready reckoner for information about
the stages of criminal trial, and as such, an invaluable resource for all those
interested in the niceties of criminal procedural jurisprudence. Thus, it is bound
to appeal to a large cross-section of the legal fraternity including judges, judicial
officers, lawyers, academicians, researchers and law students alike. The
compendium shall surely create a tremendous impact in the field of criminal
jurisprudence.

All credit for conceptualising and bringing out the Criminal Miscellany
unreservedly goes to Brother Justice Ashwani Kumar Singh, my predecessor as
Chairman of the Judicial Academy and the driving force behind this project. His
single minded determination and flawless execution of this vision has made this
endeavour a grand success. The Judicial Officers who have eagerly contributed
the articles, putting complete mind and soul into their work, deserve praise.

In conclusion, | quote the words of Lord Denning, “A country can put up with
laws that are harsh or unfair so long as they are administered by just judges who
can mitigate their harshness or alleviate their unfairness : but a country cannot
long tolerate a legal system which does not give a fair trial”. | do believe that not
only are the laws fair and the judges just in our country, but also that our legal
system gives a fair trial. The Criminal Miscellany goes a long way in strengthening

this belief. %7%

(Justice Vikash Jain)
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MESSAGE

Encouraging people to express themselves is to provide an opportunity to them to
engage in a dialogue. The inevitable result is the shaping of ideas and shaving off
of prejudices which is a step towards excellence and improvement of the quality
of human life. The attempts made through this method in the manifestation of this
"Criminal Miscellany" is an illustration of how success can be strengthened
through improvisations and a better understanding of the system. It is said that
there are too many slips between the trial lip and the appellate cup arising out of
the shortfalls in investigations, the gap between direct evidence and oral
testimony, the unwanted contradictions, the missing links and the tardy
rigmaroles posed as obstructions by the members of the legal profession and then
finally the conclusions drawn by the court amidst such diversions. Lack of
infrastructure, expertise, adequate training and improper assessment are also
attributes that delay the dispensation of justice. Non-cooperation of witnesses and
a lethargic casual approach diminishes effectiveness qualitatively. On the other
hand alert minds at all levels reduce the burden of procedural hiccups and the
practical cognitive approach smoothens the process. A realistic outlook assists the
power of reasoning to adopt a pragmatic view to realize the goal of justice.

This understanding of the system from different point of view helps in shedding off
pretense, prejudices and ignorance because of the unique methodology deployed
by obtaining independent opinion from across the judiciary on a voluntary willing
basis. The consolidated views individually expresses a rainbow with many
commonalities but with different impacts and reactions. Some of the suggestions



are rare and some are revolutionary. The system of getting together food for
thought is unique as it will go a long way to keep one abreast of contemporary
views for a better visionary approach for the future. It is the droplets that fill the
urn. Even small ideas change civilization. The tool of imagination, coupled with
experience can display a canvas of original ideas and that is what is evident from
this beautiful anthology of practical legalistic thoughts.

The learning and experience of the Judicial Officers from the entire State Judiciary
represented through 52 topics are illustrative of the qualitative contents thereof
and also reflect the keen legal acumen of some of the best officers of the State. The
meticulously detailed deliberations are a wonderful almanac for Judges and
Lawyers alike so that none of them miss the finer points of trials covering criminal
trials as proceedings involving civil disputes with criminal implication. It also
boosts the confidence of officers engaged in this onerous job.

When | came to know of this unconventional method of collecting and collating
views, | was also reminded of the importance of the procedure of trials and its
impact on the proceedings, but more importantly the need to get feed-backs
through staff meetings and meaningful inspections. An illustration of immaculate
trial procedure is the case of Ajmal Kasab, that was complimented by the apex
courtreported in 2012(9) scc Page 1.

| take this opportunity to congratulate Justice Ashwani Kumar Singh and his entire
team who mooted this idea and motivated young Judges of the subordinate
judiciary to share their views so elaborately covering some substantial areas of
procedure and short comings to be remedied through suggested ways.

| hope that this monumental compilation will be a source of judicial strength for
all officers and the work shall be well received by all concerned to be preserved
for posterity.

(Justice A. P. Sahi)
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MESSAGE

District Judiciary is the backbone of our judicial system. The edifice of the
administration of justice rests upon the shoulders of the district courts as most of
the cases stand closed at their level with only few people affording to move higher
and appellate courts.

Here it would be pertinent to quote legendary Justice V. R. Krishna lyer who said,
“The vast masses of the people cannot reach the highest court nor have easy
access to the legislators. It is the court, the trial court, into which the common man
can walk and seek justice. It is the trial court which dispenses justice to the little
Indian and so, in the administration of justice, functionally speaking, pragmatic
importance rests with the trial court. . .”

As such, there is onerous responsibility upon the District Judiciary to provide
justice to the teeming millions by protecting their life, liberty, property and all
other rights as granted and guaranteed by our constitution and the law of the land
and such responsibility can get discharged only when the cases are not only
“disposed of” but “decided” timely and qualitatively despite challenges of huge
pendency of the cases.

The present handbook on Criminal Trial, namely, “Criminal Miscellany : Practice
& Procedure”, is a humble effort to provide timely and quality justice to the
people. It is a compilation of the write-ups contributed by judicial officers of the
state covering various facets of criminal trial with in-depth analysis of the statutory
provisions and citation of various relevant case laws. | hope the handbook would
contribute to the robust functioning of the district courts and prove to be an
efficacious tool into the hands of the judicial officers to deliver timely and quality
justice to the needy.



All the articles of the book have been written during the lockdown period arising
out of the Covid-19 Pandemic. Hon'ble Mr. Justice Ashwani Kumar Singh, Judge
of Patna High Court and Former Chairman of the Academy mooted the idea of the
book for private circulation to utilize the time of the judicial officers and
strengthen the district judiciary. His lordship kept the willing judicial officers
motivating, inspiring and guiding throughout the period to complete their articles
with quality and substance. The idea of the book was fully supported by Hon'ble the
Chief Justice, Mr. Justice Sanjay Karol and all other Hon'ble judges of Patna High
Court including Hon'ble Mr. Justice Vikash jain, Judge of Patna High Court and
presently Chairman of the Academy in the interest of district judiciary. My sincere
gratitude to their lordships.

With regards. 3}7[&11-»7 Kumear—

(Jitendra Kumar)
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The Covid-19 pandemic put to test the resilience of our Judicial system. When the
life of the people was hit by Covid -19 pandemic, our Judicial system quickly
adapted itself to ensure that the pandemic does not deprive the people of access to
Justice. Criminal Miscellany: Practice and Procedure was one of the ways by
which Bihar Judicial Academy, under the guidance of Hon'ble Patna High Court,
tapped the potential of judicial officers of the state by inviting them to research on
52 topics covering diverse aspects of criminal trial.

The Academy is a melting pot where ideas converge and experiences are shared.
In this process the seminal contributions of distinguished authors which were
curated in Criminal Miscellany : Practice and Procedure will forever act as pole
star for travelers in pursuit of knowledge.The seminal contributions are
embodiment of erudition, experience and energy.

I am reminded of Gurudev Rabindranath Tagore's quote “Faith is the bird that fills
the light and sings when dawn is still dark.” The pandemic which stirred
unbearable pain from plain to plateau could not deter the Pen, human courage
and indomitable will of mankind. The active participation of judicial officers in
preparing criminal miscellany during Covid period is a classical example of this
indomitable spirit.

Once Pablo Picasso said, "l am always doing that which | cannot do, in order that |
may learn how to do it." A director of an Academic institution is always duty
bound to learn the ropes, and in the process he becomes a weaver, a charioteer.
This handbook presented me with an opportunity to play this role to the best of my



capabilities for which | am thankful to all the officers who have contributed their
write-ups for the book. The comprehensively discussed topics will immensely
benefitall judicial officers in their discharge of duty.

The last spurt in a sprint is the most vital. | will be forever indebted to Hon'ble Mr.
Justice Vikash Jain, Judge Patna High Court cum Chairman Bihar Judicial
Academy for graciously taking forward the task of giving final shape to the book
and for guiding me in its publication.

| would also like to express my sincere gratitude to Hon'ble Mr. Justice Ashwani
Kumar Singh, Judge, Patna High Court cum Former Chairman, Bihar Judicial
Academy who conceptualized the idea of the book and motivated the officers to
contribute to this seminal work. His Lordship was gracious enough to
recommend that the Handbook be made available to all the stakeholders, be it
Judicial officers, Advocate or common man. His Lordship personally guided
everyone involved in the publication of the book at every step for which we will
be eternally grateful.

This endeavour could not have been made a reality without the constant support
and blessings of Hon'ble Mr. Justice Sanjay Karol, Chief Justice Patna High Court
cum patron in Chief, Bihar Judicial Academy. We were also blessed with
guidance of all the Hon'ble Judges of Patna High Court in publication of this book
for which we are indebted to Their Lordships.

We have been privileged enough that our humble endeavour was blessed by the
thoughtful message of Hon'ble Mr. Justice NV Ramana, The Chief Justice of India.
His Lordship's message has turned this book into a legacy to be cherished forever.

We are highly obliged to Hon'ble judges of Supreme Court-, Hon'ble. Mr. Justice
A. M. Khanwilkar, Hon'ble Mr. Justice DY Chandrachud, Hon'ble Mr. Justice
Sanjay Kishan Kaul, Hon'ble Mr. Justice Navin Sinha, Hon'ble Justice Ms. Indira
Banerjee, Hon'ble Mr. Justice Vineet Saran, Hon'ble Mr. Justice Hemant Gupta,
Hon'ble Mr. Justice Dinesh Maheshwari, Hon'ble Mr. Justice Sanjiv Khanna,
Hon'ble Mr. Justice Surya Kant, Hon'ble Mr. Justice Aniruddha Bose, Hon'ble Mr.
Justice S. Ravindra Bhat and Hon'ble Mr. Justice V. Ramasubramanian for their
precious messages. | am also thankful to Hon'ble Mr. Justice Sanjay Karol, the
Chief Justice, Patna High Court, for blessing us with his encouraging message. |
also extend my gratitude to Hon'ble Mr. Justice Ashwani Kumar Singh for his
enlightening foreword, covering the journey of Criminal Miscellany from
inception to publication. | also extend my regards and gratitude to Hon'ble the



Chairman of Bihar Judicial Academy, Hon'ble Mr. Justice Vikash Jain for His
Lordship's magnanimous words in the form of message. Hon'ble former Director
of National Judicial Academy, Hon'ble Mr. Justice Amreshwar Pratap Sahi, former
ChiefJustice of Patna High Court and Madras High Court has also blessed us by his
Lordships's message. The messages and forewords of Their Lordships would go a
long way to motivate and inspire the Bihar Judicial Academy and Judicial Officers
of the state to come up with further works of similar nature. The messages and the
foreword are an invaluable addition to the book and | am sure they would be
cherished by the readers for their illuminating and enlightening content.

My sincere thanks also goes to my predecessor Shri Jitendra Kumar, District Judge
Gaya and former director of Bihar Judicial academy. My sincere and special
thanks also goes to all the judicial officers who have written their articles to the
benefits of their fellow judicial officers and the people at large. The editorial board
specially constituted for publication of the Handbook also deserves thanks and
appreciation for editing and proofreading the articles. | also thank the staff of the
Academy for their contribution in their own way.

Thanks & Regards AN B e
(Alok Kumar Pandey)
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Neither thief can steal supreme bliss i.e knowledge,
Nor Sovereign power can confiscate the same.
Neither it is divisible, nor same is burdensome.

It gets augmented regularly with sharing.

Knowledge is supreme treasure among all wealths.



CONSOLIDATED CONTENTS OF VOL. 1 & 2

Summoning of the Accused in Complaint Cases: Principle, Practice &
Precautions.

Sri Pranaw Shankar, Secretary, District Legal Services Authority,
Aurangabad.

Criteria for sending the complaint cases to police u/s 156(3) of the
Cr.P.C.. with reference to the cases of M.K. Ayappa & R.R. Chari’ s case.

Sri. Anil Kumar Thakur, Additional District & Sessions Judge, Purnea.

Remand of accused including transit remand; principle, practice,

difficulties and safeguards and also transit bail. The requirement of

issuance of warrants, order of proclamation & warrant for attachment of

property by the court.

Ms. Kshiprachala Anjalee, Civil Judge, Senior Division, Buxar.

Ms. Seema Kumari, Civil Judge, Senior Division, Buxar.

Ms. Saba Alam, Assistant Director (Research & Training), Bihar Judicial
Academy Patna.

Bail on the merit of the case vis a vis bail as a matter of right under the
Cr.P.C. (including defaultbail u/s 167(2) of the Cr.P.C..)

Sri Abhijit Kumar, Officer on Special Duty, Patna High Court.

Provisions under the Cr.P.C. for procuring appearance of the accused :

How to secure the appearance of an accused residing outside the

territorial jurisdiction of court (i.e. out of district / state/country)?

Sri. Akhilesh Kumar Jha, Additional District & Sessions Judge, Siwan.

The requirement of physical presence of the accused in court during

inquiry/investigation, trial and judgment; Whether the physical

presence of accused is required for compromise of cases u/s 320 of

Cr.P.C. and plea bargaining?

Sri Ankur Gupta, Deputy Director, Bihar Judicial Academy, Patna.



Connotations of proper search & seizure under Cr.P.C. : Consequences

of faulty search and seizurein a trial.

Ms. Meetu Singh, Additional District & Sessions Judge, Patna.

Evidentiary value of F.ILR. Touching upon (1) effects of discrepancy in
F.LR., (2) delay inlodging of F.LLR,, (3) delay in transmitting the F.I.R. to
the magistrate. Statement recorded by the police during an
investigation; Issues touching their mode of proof. u/s 161,162 & 164 of
theCr.P.C...

Sri Alok Gupta, Additional District & Sessions Judge, Kaimur at Bhabhua.

Aspects relating to the cognizance of offence by a magistrate &

cognizance of offence by the court of session under section 193 Cr.P.C..

Sri Akshay Kumar Singh, Officer on Special Duty, Patna High Court.

Custody /release and disposal of seized property during inquiry or trial,

and disposal of property after the conclusion of a trial.

Sri Neeraj Kr. 11, Additional District & Sessions Judge, Katihar.

Principle, practice & procedure relating to disposal of criminal cases

withouta full trial.

Ms. Namita Singh, Officer on Special Duty, Patna High Court.

Methods of recording evidence by criminal courts including the

recording of evidence on commission and through electronic mode;

Challenges, objections and solutions.

Sri Madhukar Singh, Additional District & Sessions Judge, Kaimur at
Bhabhua

Competence of witnesses : Procedure, precautions and safeguards while

recording evidence of a child witness; deaf & dumb witness and witness

deposing in a different language

Sri Ankur Gupta, Deputy Director, Bihar Judicial Academy, Patna.

Significance of judicial and extra-judicial confessions and its

implications in a criminal trial. What is confession? The evidentiary

value of inculpatory and exculpatory confession, confession of co-

accused and retracted confession.

Sri Ajit Kumar Singh, Additional District & Sessions Judge, Kishanganj.



Challenges in dealing with dying declaration & its evidentiary value

with reference to multiple dying declarations, dving declaration as the

sole basis of conviction without corroboration, and certification by

doctors, whether essential. Oral dying declaration - not recorded in

actual words of the deceased but recorded by some other person.

Whether the statement recorded by the police, carrying thumb

impression or signature of the deceased, falls within the ambit of dying

declaration.

Sri Binay Shankar, Additional District & Sessions Judge, Darbhanga.

The relevance of conduct of witness & conduct of accused in a Criminal

Trial.

Sri Kumar Gunjan, Additional District & Sessions Judge, Patna.



Significance of medical evidence vis a vis ocular testimony.
Sri Suman Kr. Diwakar, Additional District & Sessions Judge, Chapra.

Testimony and accuracy of Eyewitness vis a vis Expert Witness with
Special reference to evidentiary value of the following expert’s opinion.
Ballistic expert opinion; Dog Tracking; Footprint; Handwriting Expert;
Tape Recorded Evidence; Brain Mapping; Narco Analysis; DNA test

Sri Pranaw Shankar, Secretary, District Legal Services Authority,
Aurangabad.

The probative value of evidence of the complainant or the prosecutrix in
sexual offences.

Ms. Shweta Kumari Singh, Additional District & Sessions Judge, Bhojpur at
Ara.

Evidentiary value of partisan, interested, inimical, hostile and related
witnesses, child witness in a criminal trial.

Arvind Kr Sharma, Additional District & Sessions Judge, Motihari.

Contradictions, and discrepancies in evidence in criminal trial; How far
they are material in appreciation of evidence? Can the court rely on the
testimony of a single witness?

Ms. Dhriti Jasleen Sharma, Joint Secretary, BSLSA, Patna.

The jurisprudence of circumstantial evidence; with special reference to
prosecution case solely based on circumstantial evidence, the
hypothesis of guilt, last seen theory, lack of absence of explanation on
partof accused and its effects.

Sri Suvash Chandra Sharma, Additional Registrar, Juvenile [ustice
Secretariat, Patna High Court.

Right of silence of an accused at pre-trial and the trial stage; aspects
relating to the privilege against self-incrimination.

Sri Puneet Kumar Garg, Additional District & Sessions Judge, Muzaffarpur.

Application of the doctrine of ‘exclusionary rule’ and concept of ‘falsus
inuno, falsusin omnibus’ in India.

Ms. Namita Singh & Sri. Abhijit Kumar, Officers on Special Duty, Patna
High Court.

Conceptions of legal evidence: - (a) as an object of sensory evidence, (b)
as a fact, (c) as an inferential premise and (d) as that which counts
evidenceinlaw.

Sri Arun Kr. Jha, Registrar (Appointment), Patna High Court.



Electronic Evidence : Procedure & challenges relating to production,
safe custody and mode of proof of electronic evidence; sufficiency and
standards of proof of electronic evidence & factors affecting its
appreciation.

Sri Kumar Amit Manu, Additional District & Sessions Judge, Purnea.

Relation and effect of sufficiency of evidence, and standards of proofin a
criminal trial.

Sri Dipankar Pandey, Additional District & Sessions Judge, Bhagalpur.

Exercise of power u/s 311 Cr.P.C. and u/s 165 of the Indian Evidence
Actby the courts to secure the best evidence rule and for the just decision
of a case & summoning of documentu/s91 of Cr.P.C..

Sri Saurav Kr. Singh, I/C Research Officer, Juvenile Justice Secretariat, Patna
High Court.

Exercise of power u/s 311 Cr.P.C. and u/s 165 of the Indian Evidence
Actby the courts to secure the best evidence rule and for the just decision
of a case & summoning of documentu/s91 of Cr.P.C..

Sri Rohit Shankar, Additional District & Sessions Judge, Bhagalpur.

Schemes of compensation under the Cr.P.C. : Practice and Procedure /
Rights of victim & their restitution under Indian criminal law.

Sri Manoj Kumar, Additional District & Sessions Judge, Patna City.

Schemes of compensation under the Cr.P.C. : Practice and Procedure /
Rights of victim & their restitution under Indian criminal law.

Sri Shashank Sheakhar & Sri Prabhat Kumar Ranjan, Probationer Civil
Judge Junior Division.

Sentencing principles in theory and practice in India with special
reference to awarding of a death sentence: Disparity and discrimination
insentencing.

Imprisonment in default of payment of the fine.
Sri Abhishek Kumar Das, Additional District & Sessions Judge, Araria.

Conspiracy: Essential ingredients of criminal conspiracy, and modes of
proving criminal conspiracy.

Sri Gurvinder Singh Malhotra, Additional District & Sessions Judge, Patna.



Testidentification parade.
Sri Santosh Kumar-1, Civil Judge Senior Division, Manjhaul, Begusarai.

Drawing of adverse inference due to non-examination of an important
witness, due to non-explanation of injury sustained by the accused at the
time of occurrence in a murder trial.

Sri Dinesh Kr Pradhan, Additional District & Sessions Judge, Aurangabad.

Facts within special knowledge under section 106 of the Indian Evidence
Actinmurder trial.

Sri Bharat Bhushan Bhasin, Add. Director, Bihar Judicial Academy, Patna.

Issuesrelated to section 313 of the Cr.P.C..1296
Sri Chanchal Kr. Tiwari, Additional District & Sessions Judge, Munger.

Issues related to section 319 of the Cr.P.C. in the context of Hardip
singh’s and Brajendra Singh’s case.

Sri Brajesh Kumar Singh, Additional District & Sessions Judge, Danapur,
Patna.

Framing of charges, discharge, and alteration of charge.

Sri Gaurav Kamal, Officer on Special Duty (Computerization), Patna High
Court.

Various Presumptions under Indian Evidence Act and their Relevance
under Special Laws—the NDPS Act, the POCSO Act, the SC & ST (POA)
Act

Sri Jitendra Kumar, District and Sessions Judge, Gaya.
Issuesrelated to criminal assault against females.
Ms. Kajal Jhamb, Additional District & Sessions Judge, Kaimur at Bhabhua.

Electronic evidence : How to collect it, means to present in the court of
law, and relevance in a criminal trial.

Sri Dushyant Kumar, Additional District & Sessions Judge, Bhojpur at Ara.

The relevance of inquest report and post-mortem report. Utility and
relevance of maps of the crime scene in a criminal trial.

Sri Dadhich Narayan Bhardwaj, Officer on Special Duty, Patna High
Court.



Non-examination of important witnesses such as a doctor, 1.O., and the
informant.

Md. Rustam, Officer on Special Duty, Patna High Court.

Carnage, and appreciation of evidence. Can the court rely on the
testimony of a single witness?

Sri Raja Ram Santosh Kumar, Additional District & Sessions Judge, Patna.
Scope of 113B of the Indian Evidence Act.

Sri Ravi Shankar Kumar, Additional District & Sessions Judge,
Muzaffarpur.

Prevention of Corruption Act — Demand & acceptance, whether both
are required? Other issues related with Prevention of Corruption Act
and Other implicationsin trial.

Sri Satya Bhusan Arya, Additional District & Sessions Judge, Samastipur
Search & seizure under NDPS Act
Sri Dinesh Sharma, Additional District & Sessions Judge, Bhagalpur.

Right of an accused to have recourse of a lawyer of his choice in criminal
trials and also in appeal with reference to article 21, 22 & 39A of the
Indian Constitution & Section 303 of Cr.P.C..; while considering the
contradicting views taken by Justice M. Katju and Justice Deepak
Mishra

Sri Sunil Dutt Mishra, District & Sessions Judge, Patna.
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SUMMONING OF THEACCUSED IN COMPLAINT CASES:
PRINCIPLE, PRACTICE, & PRECAUTIONS.

Introduction

Thecrimina trial iscentral totheinstitutiona framework of crimina justice. It providesthe
procedura link between crimeand punishment, andistheforum inwhich both guilt and innocence
and sentencearedetermined.* Directing apersonto facethetria isaninfraction of hisliberty of
thehighest order. Reputation of aperson, wrongly summoned tofacecrimind tria incourt of law,
iIsmarred beyond repair. Being wrongfully accused of criminal offences can lead to serious
negative consequencesto those wrongfully accused and their families. False casesmay lead to
ruined careers, damage to their families, and experience of amental trauma outlasting their
sometimesbrief encounterswith the crimina justice system. So the courts must tread with great
caution when asking apersontofacetria. But at the sametime, the court must also ensurethat the
cautionisnot carried too far and the guilty are spared therod of criminal trial.

Codeof criminal procedure, 1973 (CrPC) provideswide discretion to the court either to
summon or not an accused. The CrPC along-with Criminal Court Rules of the High Court of
Judicature at Patna[ GRCO (Cri.)] laysdown the statutory provision governing the procedural
aspect of summoning an accused inacomplaint caseinthestate of Bihar. Apart from thesegenera
statutory provisions, there are specia lawsthat regulate the proceeding asrespect their area of
operation of law.

If wego through the CrPC, wefind that broadly thereare 3 different stagesinthetrial of a
criminal caseg, first, when the accused is summoned under section 204 of the CrPC, secondisat
the stage of framing of charge, and third isat the stage when the evidence has been recorded and
theguilt or not of the accused isto be decided.

The standard of assessing the material and the evidence against the accused at different
stagesof criminal tria isdifferent. The difference can be perceived from the language of the
sections. Also, the congtitutional courts have highlighted the differencesfrom timeto time. Our
crimina Justice system envisagesthree modes of initiation of crimina proceedings. Firgt, by filing
of apolice case, second, by lodging a complaint before the magistrate, and third, suo moto
Initiation of proceedingsby the magistrate on hisown knowledge.

Beforewe enter into the detailed discussion of thelawsinvolved in the summoning of the
accused incomplaint cases, and itsrelated principles, itsessential to understand few key words
and conceptsrelating to them.

Somelmportant Terms

Theword, complaint, isused herein contradistinction to police case or the other mode of

* The Tria on Trial, Vol. 1, Truth and Due Process. Hat Publication, 2004 ed.



Summoning The Accused In Complaint Case... [5

initiation of criminal case. Theterm“complaint” isdefinedin section 2(d) of the Code of crimina
Procedure (CrPC) as: S. 2(d) "complaint” meansany allegation made orally or inwriting to
a Magistrate, with a view to his taking action under this Code, that some person, whether
known or unknown, has committed an offence, but does not include a police report.

Explanation.—A report made by a police officer in a case which discloses, after
Investigation, the commission of a non-cogni zable offence shall be deemed to be a complaint;
and the police officer by whom such report is made shall be deemed to be the complainant;

Thustheword complaint meansany allegation, whether oral or written, preferred beforethe
magistratefor the purpose of trial or further proceeding as per the law. The explanation expands
themeaning of theterm “complaint” to include such casesa so, which after investigation, isfound
to contain materia that isnon-cognizable. Thereisno particular format of acomplaint. A petition
addressed to the magi strate contai ning an all egation that an offence has been committed, and
endingwithaprayer that the cul pritsbe suitably dealt with, asintheinstant case, isacomplaint.i

Wethen comeacrosstheterm“ Summon” or “summoning” . Theterms summon has been
elaborated by the Supreme Court in Bhushan Kumar v. State (NCT of Delhi), (2012) 5SCC
424 whereit wasobservedin para-12:—

“12. A" summons’ isa processissued by a court calling upon a person to appear
before a Magistrate. It is used for the purpose of notifying an individual of his legal
obligation to appear before the Magistrate as a response to violation of law. In other
words, the summons will announce to the person to whom it is directed that a legal
proceeding has been started against that person and the date and time on which the
person must appear in court. A person who is summoned is legally bound to appear
beforethe court on the given date and time. Wilful disobedienceisliableto be punished
under Section 174 IPC. It isa ground for contempt of court.”

Withthevital termsused in thisarticle defined, now we can moveto coreof thearticle
Stages of Complaint, and Optionson filing of complaint:
Generally, when acomplaint isfiled before the magistrate, the magistrate has 3 options

availablewith him. After going through the contents of the complaint, either ora or inwriting, the
magistrate may adopt elther of thesethree options:

1 [Sendthecomplaint to the Police U/s 156(3) CrPC
PrivateComplaint | 2 [Take Cognizance, and proceed for inquiry U/s200 Cr.P.C.

3 | If thecomplaint disclosesno offencethen dismissthecomplaint before
taking Cognizance. [Asper Para-21 of Mehmood Ul Rahman Vs.
Khizur Md. Tunda (2015) 12 SCC 420]

Of the three options mentioned above, wewill deal with the second option, in detail, i.e.
when the court decides to take cognizance and decides to proceed under chapter XV of the
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CrPC. Dedling withtheissue, the Supreme Courtin TulaRam v. Kishore Singh, (1977) 4 SCC
459 and later in M adhaov. State of M ahar ashtra, (2013) 5 SCC 615 held that in case where
aMagidtrate choosesto take cognizance he can adopt any of thefollowing alternatives.—

(8 Hecan perusethe complaint and if satisfied that there are sufficient groundsfor
proceeding he can straightaway issue processto the accused but before he does so
he must comply with the requirementsof Section 200 and record the evidence of the
complainant or hiswitnesses.

(b) TheMagistrate can postponetheissue of processand direct an enquiry by himself.

() TheMagistrate can postponetheissue of processand direct an enquiry by any other
person or aninvestigation by the police.

Inthe coming stage, wewill look into the purpose of theinquiry, the methodsto be adopted
during inquiry, and also the standardsto be adopted while summoning the accused or dismissing
the complaint. Before we proceed to the heart or the core of subject matter of thearticle, itis
imperativethat wediscussthe statutory provisionsand thegenera guiding principlesgoverningthe
Inquiry of complaint cases.

PRACTICE PREVALENT IN BIHAR

Complaint casescongtituteamgor part of the crimina casespending andfiledinthecrimina
courts. Roughly about 30% of the criminal caseisfiled by that method. The practiceprevalent here
inthegate of Bihar isthat thecomplaint arefiled centrally inthe office of the CIM. Uponfiling, the
details of the complaint are entered in the complaint register and anumber is supplied to it.
Nowadays CIS number is also added. Thereafter, the complaint is sent to the concerned
magistrate who isempowered to take cognizance. There the magistrate goesthrough the content
of the complaint to decide whether to proceed under chapter XV of the CrPC or to send it tothe
policeunder section 156(3) of the CrPC. If the court proceedsunder chapter XV then normally a
dateisfixedfor the S/A of thecomplainant, and thereafter the other witnesses of the complainant
areexamined. |n some cases, the court a so directsinvestigation by the policeandin few cases,
also by other authorities. After enquiry, the court decides on the summoning of the accused.

Thestandardsfor summoning while being the same, thereisdifference between different
courtsontheinterpretation of theexpression, * sufficiency of materia’ . Some courts construethe
word liberaly and summon accused while others scrutiniesthe materia with greater caution.

Having seenthe general practice asadopted in the state of Bihar, wewill now advert tothe
law of summoning theaccused, inacomplaint case. Whiledoing so, | will alsolook at therelated
matter, for acompleteview of the subject.

Differ ence between taking of cognizanceand summoning of an accused in acomplaint case.

When dealing with complaint cases, often the term cogni zance and summoning are used
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interchangeably. But are these terms same or are they different? For thiswe will look at the
provisionrelating to the cognizance of complaint case. Crimina triadsstart after cognizance of an
offence. Thoughtheword* Cognizance” ismuch used termbut it isequally themaost misunderstood
word. Initssmplest meaning, cognizance means*“taking of judicia notice’.

Asper section 190 of the CrPC, the court of Magistrate can take cognizanceinthreeways:
1. ReceivingaComplaint, either written or oral congtituting an offence[S. 190(2)(a)];
2. OnPoliceReport[S. 190(2)(b)];

3. Onhisown knowledge or uponinformation received by person other than police[S.
190(1)(c)].

Here, we are concerned with the first variant, i.e. Private Complaint, mentioned under
section 190(1)(a) of the CrPC. The other two modes are not within the scope of thisarticle.

Here, we can al so go through the provisions of section 200 of the CrPC, for our benefit,
which reads: “S. 200 — Magistrate taking cognizance of an offence on complaint shall
examine upon oath the complainant and the witnesses present, if any, . . .”

So, abarereading of the section 190(1)(a), section 200 and 202 of the CrPC showsthat
after taking of cognizance, the court needsto examinethe complainant, and itswitnesses, except
under 2 conditions, mentioned in the section.

Inthe case of Bhushan Kumar v. State (NCT of Delhi), (2012) 5 SCC 424, theHon’ ble
Supreme Court quoted with gpprova thefollowing observation.—

“11. In Chief Enforcement Officer v. Videocon International Ltd., (2008) 2 SCC
492 : (SCC p. 499, para 19) the expression “ cognizance” was explained by this Court
as“ it merely means ‘ become aware of’ and when used with reference to a court or a
Judge, it connotes ‘to take notice of judicially’. It indicates the point when a court or a
Magistrate takes judicial notice of an offence with a view to initiating proceedingsin
respect of such offence said to have been committed by someone.’ It is entirely a
different thing frominitiation of proceedings; rather it isthe condition precedent to the
initiation of proceedings by the Magistrate or the Judge. Cognizance is taken of cases
and not of persons. Under Section 190 of the Code, it is the application of judicial
mind to the averments in the complaint that constitutes cognizance. At this stage, the
Magistrate hasto be satisfied whether thereis sufficient ground for proceeding and not
whether thereis sufficient ground for conviction. Whether the evidence is adequate for
supporting the conviction can be determined only at the trial and not at the stage of
enquiry. If thereis sufficient ground for proceeding then the Magistrate is empowered
for issuance of process under Section 204 of the Code.”

The Supreme court in Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 differentiated
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between taking of cognizance and proceeding further. While marking the difference, the court
hdd:—

“49. Cognizance of an offence and prosecution of an offender are two different
things. Section 190 of the Code empowered taking cognizance of an offence and not to
deal with offenders. Therefore, cognizance can be taken even if offender is not known
or named when the complaint is filed or FIR registered. Their names may transpire
during investigation or afterwards.”

So aconspectus of the case-laws discussed above leadsto anirrefutable conclusion that
taking of cognizanceinacomplaint caseistotally different from summoning an accused. Alsothe
taking of cognizancein an offence depends upon the offencesaleged, and a so the provisionsin
chapter X1V of the CrPC. Itisaso clear that the standardsfor taking cognizance and summoning
an accused are also different. And that there must be no confusi on between thetwo.

Thepurposeof inquiry under Chapter-XV of CrPC:

The proceedingsunder chapter XV of the code of criminal procedure, titled “ complaintsto
magistrates’, extend from section 200to 203. The chapter deal swiththeinquiry of complaint filed
before the court of magistrate. A look at the section 200, 202, and 203 of the CrPC appears
essentia beforewe plungeinto thediscussion. Itisso because, theinquiry and al further actionsin
relationto complaint will be governed by these sections.

Section 200. Examination of complainant.—A Magistrate taking cognizance of an
offence on complaint shall examine upon oath the complainant and thewitnesses present, if any,
and the substance of such examination shall be reduced to writing and shall be signed by the
complainant and thewitnesses, and aso by theMagistrate: Provided that, whenthecomplaintis
madeinwriting, the M agi strate need not exami nethe compl ainant and the witnesses-

(@ if apublic servant acting or- purporting to act in thedischarge of hisofficia dutiesor
aCourt has madethe complaint; or

(b) if theMagistrate makesover thecasefor inquiry or tria to another Magistrate under
section 192:

Provided further that if the M agistrate makes over the caseto another Magistrate under
section 192 after examining the complainant and the witnesses, the latter M agi strate need not
re- examinethem.

Section 202 Postponement of issue of process—(1) Any Magistrate, on receipt of a
complaint of an offence of which heisauthorised to take cognizance or which hasbeen made
over to him under section 192, may, if hethinksfit, postponetheissue of processagainst the
accused, and either inquireinto the case himself or direct aninvestigation to bemadeby apolice
officer or by such other person ashethinksfit, for the purpose of deciding whether or not there
issufficient ground for proceeding:
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Provided that no such direction for investigation shall be made,-- () whereit appearsto
the Magistrate that the offence complained of istriable exclusively by the Court of Session;
or(b) where the complaint has not been made by a Court, unless the complainant and the
witnesses present (if any) have been examined on oath under section 200.

(2) Inaninquiry under sub- section (1), theMagistrate may, if hethinksfit, takeevidence
of witnesseson oath: Provided that if it appearsto the Magi strate that the offence complained of
istriableexclusively by the Court of Session, heshall call upon the complainant to producedll
hiswitnesses and examine them on oath.

(3) If aninvestigation under sub- section (1) ismade by aperson not being apoliceofficer,
he shall havefor that investigation all the powers conferred by this Code on an officer- in-
charge of apolice station except the power to arrest without warrant.

203. Dismissal of complaint.—If, after considering the statementson oath (if any) of the
complainant and of the witnesses and theresult of theinquiry or investigation (if any) under
section 202, the Magistrateis of opinion that thereisno sufficient ground for proceeding, he
shall dismissthecomplaint, andin every such caseheshal briefly record hisreasonsfor sodoing.

Thebasic purpose of theinquiry isto ascertain and find out from the material submitted
beforethe court whether thereis sufficient material to summon the accused. The purpose of the
inquiry isadsoto ensurethat theliberty of anindividua isnot lightly interfered and that theinnocents
arenot harassed unnecessarily. Theexamination of thecomplainant and hiswitnesses, and dsothe
provisionto makeaninquiry by other authority isatool inthe hand of the magistrateto ensurethat
fa seand vexatiousproceedingsare not carried any further. A look at therelevant case-lawswould
buttressthe point.

Inthe celebrated case of ChandraDeo Singh vs. Prokash ChandraBoseAlIR 1963 SC
1430, the Supreme Court discussed the scope of enquiry under section 202 of the CrPC as
follows—

“. .. No doubt, one of the objects behind the provisions of s. 202, Cr.RP.C. isto
enable the Magistrate to scrutinise carefully the allegations made in the complaint
with a view to prevent a person named therein as accused from being called upon to
face an obvioudly frivolous complaint. But there is also another object behind this
provision and it isto find out what material there isto support the allegations madein
the complaint. It is the bounden duty of the Magistrate while making an enquiry to
elicit all facts not merely with a view to protect the interests of an absent accused
person, but also with a view to bring to book a person or persons against whom grave
allegationsare made. . .”

Re-iterating the thoughts as put in the case of Chandr a Prakash Bose case (supra), the
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Supreme Court in Smt. Nagawwa v. Veer anna ShivalingappaKonjalgi (1976) 3 SCC 736,
laid down thefollowing dictum on the scope of enquiry under section 200 CrPC.—

“4. 1t would thus be clear from the two decisions of this Courtiii that the scope of
the inquiry under Sections 202 of the Codes of Criminal Procedure is extremely
limited--limited only to the ascertainment of the truth or falsehood, of the allegations
made in the complaint on the materials placed by the complaint before the Court; (ii)
for the limited purpose of finding out whether a prima facie case for issue of process
has been made out; and (iii) for deciding the question purely fromthe point of view of
the complainant without at all adverting to any defence that the accused may have. ..”

TheHon'ble Supreme Court in Birla Cor por ation Limited vs. Adventz | nvestments
and Holdings Limited (2019) 16 SCC 610 while explaining the purpose of inquiry under
chapter XV of the Code held asfollows.—

“27. The scope of enquiry under this Section is extremely restricted only to
finding out the truth or otherwise of the allegations made in the complaint in order to
determine whether process should be issued or not Under Section 204 Code of
Criminal Procedure or whether the complaint should be dismissed by resorting to
Section 203 Code of Criminal Procedure on the footing that there is no sufficient
ground for proceeding on the basis of the statements of the Complainant and of his
witnesses, if any. ..” [Seealso Para 12 of Mohinder Singh vs. Gulwant Singh (1992)
2 SCC 213]

In National Bank of Oman v. BarakaraAbdul Aziz: (2013) 2 SCC 488, the Supreme
Court explained the scope of enquiry, in detail, and held asunder:—

“9. .. .The scope of enquiry under this Section is restricted only to find out the
truth or otherwise of the allegations made in the complaint in order to determine
whether process has to be issued or not. Investigation Under Section 202 Code of
Criminal Procedure is different from the investigation contemplated in Section 156 as
itisonly for holding the Magistrate to decide whether or not there is sufficient ground
for himto proceed further. The scope of enquiry Under Section 202 Code of Criminal
Procedure is, therefore, limited to the ascertainment of truth or falsehood of the
allegations made in the complaint:

(i) onthe materials placed by the Complainant before the court;

(i) for the limited purpose of finding out whether a prima facie case for issue of
process has been made out; and

(iif) for deciding the question purely from the point of view of the Complainant
without at all adverting to any defence that the Accused may have.”

A perusal of the above case-laws, aong-with along line of decided cases suggeststhat the



Summoning The Accused In Complaint Case... [11

judicia view onthe purpose of theenquiry as stipul ated under section 200 and 202 of the CrPCis
almost crytallised. And the view isthat theenquiry u/s 202 of the CrPC isfor thelimited purpose
tofindthetruthfulnessor otherwise of thealegationsmadeinthe complaint, either, ord or written.
Theenquiry can never partakethe character of full fledged trial.

LOCUSOFTHEACCUSED TO PARTICIPATE IN THE ENQUIRY:

A related but important question often comesbefore the court, asto theright of the accused
named in the complaint to participate in the enquiry under section 200 or 202 of the CrPC.
Enquiry under chapter XV of the codeis conducted by the courts onthe complaint made by the
complanant.

The question that whether an accused hasright to participatein theenquiry under section 200
or 202 of the CrPC arose in the leading case of Chandra Deo Singh vs. Prokash Chandra
Bose, AIR 1963 SC 1430. A 4-Judge bench of the Supreme Court considered the question, in
detail, and held asfollows—

e Anaccused may remain present, either in person or through acounsel or agent, with
aview to beinformed of what is going on. But he hasno right to take part in the
proceedings nor hasthe Magistrate any jurisdictionto permit himto do so.

e TheMagidratecannot put any question to thecomplainant’ switnessesat theinstance
of the person named as accused but against whom process has not been i ssued; nor
can the magistrate examine any witnesses at the instance of such aperson.

In Nagawwa vs. Veer anna Shivalingappa Konjalgi (1976) 3 SCC 736, the Supreme
Court held asfollows—

“Infact it iswell settled that in proceedings under Sections 202 the accused has
got absolutely no locus standi and is not entitled to be heard on the question whether
the process should be issued against him or not.”

Since the judgment of Supreme Court in Prakash Chandra Bose case, the view of the
Hon' ble Court is consistent that the accused does not have right to participate in the enquiry
proceedings.’ At the best, the accused can be permitted to watch the proceedings. Further, the
court conducting the enquiry cannot rely on the material supplied by the proposed accused, nor
canthe court ask questionson the prodding of the accused. If the court doesthat thentheenquiry
will bevitiated.

Manner and M odeof Conducting Enquiry:

Oncewe are aware of the purpose of Enquiry, it isimportant to know asto how can the
courtsconducting theenquiry attain that purpose. What should be theform of enquiry? What are
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thetoolsavailableto the court to find thetruthful ness and fal sehood of the allegations?To answer
these queries, wewill first seethe statutory guidelines, therules, and then go through the gloss
added to the statutes and the rules by the Hon'ble Constitutional courts through their
pronouncements.

Coming to the statutory provisions, Section 200, and 202 of the CrPC lays down the
procedureto be adopted in conducting enquiry. Hereit isequally pertinent to mentionrules31 and
32 of the Criminal Court Rulesof High Court of Judicatureat Patna.¥! Whilethe CrPC laysdown
the skeletal framework, the rules add the muscle and sinewsto the process.

A barereading of section 200 of the CrPC showsthat the court conducting the enquiry will
record the statement of the complai nant, and hiswitnesses. Therequirement of dispensingwiththe
enquiry isavailableonly under 2 circumstances, firgt, inacomplaint by apersonin official capacity,
and second when the case is made over u/s 192(1) of the code to the magistrate. Where the
complainant isapublic servant or court, clause (a) of the proviso to Section 200 of the Code
raisesan implied statutory presumption that the complaint has been made responsibly and bona
fideand not fal sely or vexatioudy. On account of such implied presumption, wherethe complainant
isapublic servant, the statute exempts examination of the complainant and thewitnesses, before
issuing process.¥' | n Associated Cement Co. Ltd. v. Keshvanand [(1998) 1 SCC 687] the
Supreme Court held asfollows: (SCC pp. 694-95, paras 22-23)

“22. Chapter XV of the new Code contains provisions for lodging complaints
with Magistrates. Section 200 as the starting provision of that Chapter enjoins on the
Magistrate, who takes cognizance of an offence on a complaint, to examine the
complainant on oath. Such examination is mandatory as can be discerned from the
words ‘ shall examine on oath the complainant ...". The Magistrate is further required
to reduce the substance of such examination to writing and it ‘ shall be signed by the
complainant’. Under Section 203 the Magistrate isto dismissthe complaint if heis of
opinion that there is no sufficient ground for proceeding after considering the said
statement on oath.

Now the questioniswhat should bethe mode of recording the statement of the complainant
and itswitnesses. Inthisregard, it would be of great help if we go through Rule 31 of the GRCO
(Crimind). Rule31 says—

Rule 31. The examination of the complainant and the witnesses present, if any, is
not to be a mere form, but an intelligent enquiry into the subject-matter of the
complaint carried far enough to enable the Magistrate to exercise his judgment as to
whether thereisor isnot sufficient ground for proceeding.

Note—Satement of complainant and the witnesses present, if any, should ordinarily
be recorded on the back of the petition.
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So the statement hasto berecorded, inwriting, and hasto be signed by both, the magistrate
and thecomplainant/witness.

Theoptionwith themagistratethat the summons be not i ssued automeatically upontherece pt
of thecomplaint showsthat thelegid ature envisaged that the magistrate undertakeinquiry to check
theveracity of thecomplaint filed before him. The court isrequired to examinethe compla nant,
and itswitnesses. But the examination of the complainant should not only be of form but of
substance.

Itisoften seen that if the magistrate conductstheinquiry with duediligence, thenthefdseand
frivolouscomplaintsare detected at the outset, and thissavesthe system from wastage of judicial
energy and time. A detailed study of the averments made in the complaint, and subsequent
intelligent questioning helpsthe court reach truth. It can be said with quite certainty that few extra
minutes spent at the stage of enquiry hasthe potential to savedaysof judicia timelater.

UsingthePoaliceor “ Such Other Person” during Enquiry:

Apart from examining the complainant and itswitnesses, the court can also take help of the
policeor by any authority which the court feels proper.V'! Asregardsthe use of the phrase, “ by
such other person as he thinksfit” in section 202(1) of the CrPC, means that the magistrate
conducting enquiry has got latitude to take use of any authority that would best help himin
ascertaining theveracity and truthfulness of thealegationsas mentioned inthecomplaint.

The provision u/s 202(1) of the CrPC may seem to ease the burden of the magistrate but
before sending the complaint for enuiry, the magistrates must wayskeep theguiddinesaslaid
downinrule 32 of the GRCO (Cri.). Rule 32 says. Rule 32. Magistrates are cautioned against
the indiscriminate use of police agency for the purpose of ascertaining matters asto which
a Magistrate is bound to form his own opinion upon evidence given in his presence. This
caution is especially needful in respect of all cases regarding offences not cognizable by the
police.

Thus, the magistrates may take help of the police but only when it appears essential and
necessary. It should not be resorted to asamatter of routine. Also, drawing ananalogy fromrule
32, the court should take hel p of the other person, asenvisaged under section 202(1) of the code
inrarecases, only whenitisimperative.

Principlesfor summoningtheAccused in complaint case:

Theterm“ sufficient groundsfor proceeding” isoneof themost vexatiousand litigated termin
the criminal jurisprudence. While one court may dismissthe complaint on one set of factsat the
sametimetheother court may summon the accused tofacetria under grievousoffences. Coming
to the process, while some courtstake the process of inquiry serioudly and examinethewitness
with much seriousness while some other courts may treat inquiry casually and decide the
summoning of accused lightly.
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In such diversefactsand circumstances, can we conclude that the courtsare at liberty to
perceiveor construethe phrase: “ sufficient groundsfor proceeding” asper itsown notion, or is
thereany set standard?Wewill ook into the question, using the statutory provisionsand thegloss
added to the tatutory provision by theinterpretation by various courts. Inthe coming paragraph,
wewill discusscertainfact Stuation a so wherethe court held thefactsto be primafacie sufficient
or insufficient to summon an accused.

Upon completion of enquiry, the court hasall the materia beforeit to decidewhether or not
to summon the accused. The question beforethe courtsare:

I. Arethereany statutory guidelinesto summon an accused or arethecourts
independent to usetheir discretion to summon an accused in acase?

Il. Also, what arethematerial that the court should rely upon whiledeciding to
summon an accused or to dismissthe complaint?

[11. Are we to summon the accused in all cases, where the complainant has
presented few witnessesfor examination beforethe court.

V. Isit necessary to examine all the witnesses named in complaint alleging
sessions triable offences?

Inthissection of thearticlewewill go through therel evant statutory provisionsto discusson
the questionsraised above, and also ook at the evolution of the laws through decided cases.
Before we enter into the core questions, alook at the related and vexatious issues are also
important.

STANDARDSOF SUMMONING : SOME PERTINENT QUESTIONS

I. Arethereany statutory guidelinesto summon an accused or arethecourts
independent to usetheir discretion to summon an accused in acase?

Theinquiry isdonefor the purpose of deciding whether the allegation aslevelledinthe
complaint petitioniscorrect or not, andif the alegationsare correct, whether the allegation/sare
sufficient to summon the accused, tofacetrial.

Statutory guidelinesto summon an accused
Chapter XV of the CrPC, while dealing with the enquiry also lays down standards for
summoning the accused. Section 202(1) of the CrPC readsas.—

“ Section 202.- Postponement of issue of process—(1) Any Magistrate, on
receipt of a complaint of an offence of which he is authorised to take cognizance or
which has been made over to himunder section 192, may, if he thinksfit, postpone the
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Issue of process against the accused, and either inquire into the case himself or direct
an investigation to be made by a police officer or by such other person as he thinksfit,
for the purpose of deciding whether or not thereis sufficient ground for proceeding:
” (emphasissupplied)
Wea so need to go through the provision regarding the summoning of an accused, i.e. section
204 of the CrPC:—

204. Issueof process—(1) If inthe opinion of aMagistrate taking cognizance of an
offencethereissufficient ground for proceeding, and the case appearsto be-

(&) asummons- case, he shall issue his summonsfor the attendance of the accused,
or

(b) a warrant- case, he may issue a warrant, or, if he thinks fit, a summons, for
causing the accused to be brought or to appear at a certain time before such
Magistrate or (if he has no jurisdiction himself) some other Magistrate having
jurisdiction.

Thekey wordfor our purposeis, whether or not thereissufficient ground for proceeding. So
theexercise of theenquiry asdone under section 200 and 202 of the CrPCisfor deciding whether
themateria collected during enquiry issufficient to proceed. But theword, sufficient ground for
proceeding, does not provide much guidance. The expressionishighly subjective. To get afull
import of the expression, we need to go through the series of decided cases. A bare reading of
section 204 of the CrPC also showsthat the court will issue processof summon or warrant against
an accused only when the court findsthat thereisthereis sufficient ground for proceeding. Sowe
find that the expression thereis sufficient ground for proceeding iscommon to both section 202
and 204 of the CrPC.

GuiddinesEvolved by the Supreme Court for summoning theaccused:

So, having gonethrough the statutory standard, wewill now seethe meaning assigned to the
term sufficient ground for proceeding by the Hon' ble congtitutional courts. Here, wewould liketo
point out that the meaning of the expression would also depend on the subject matter of the
complaint under inquiry.

InD.N. Bhattacharjeev. State of W.B., (1972) 3 SCC 414, the Supreme Court while

observed that after inquiry the magistrate can go into the merit of the evidence collected to
determinewhether there are sufficient groundsfor proceeding. The Supreme Court observed:—

7. . .Itistruethat the Magistrateis not debarred, at this stage, fromgoing into the
meritsof the evidence produced by the complainant. But, the object of such consideration
of the merits of the case, at this stage, could only be to determine whether there are
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sufficient grounds for proceeding further or not. The mere existence of some grounds
which would be material in deciding whether the accused should be convicted or
acquitted does not generally indicate that the case must necessarily fail. . .”

In Hareram Satpathy vs. Tikaram Agarwala, (1978) 4 SCC 58, the Supreme Court
while dealing with the scope of the expression, sufficient groundsfor proceeding, said that the
Magistrate was restricted to finding out whether there was a prima facie case or not for
proceeding against the accused and could not enter into adetailed discussion of the meritsor
demeritsof thecase.

In DevendraKishanlal Dagaliav. Dwarkesh Diamonds(P) Ltd., (2014) 2 SCC 246,
whilededling withthesameissueheld asfollows—

10. The aforesaid provisions make it clear that the Magistrateisrequired to issue
summons for attendance of the accused only on examination of the complaint and on
satisfaction that there is sufficient ground for taking cognizance of the offence and
that he is competent to take such cognizance of offence.

In Sunil Bharti Mittal v. Central Bureau of I nvestigation (2015) 4 SCC 609 (3-Judges
Bench) theApex Court interpreting the expression, “ sufficient groundsfor proceeding”, held that
there should be sufficiency of materia against the accused before proceeding. Thecourt held as
follows

"47. However, the words "sufficient grounds for proceeding” appearing in the
Section are of immense importance. It is these words which amply suggest that an
opinion isto be formed only after due application of mind that there is sufficient basis
for proceeding against the said accused and formation of such an opinion is to be
stated inthe order itself. The order isliableto be set aside if no reason isgiven therein
while coming to the conclusion that there is prima facie case against accused, though
the order need not contain detailed reasons. Afortiori, the order would bebad inlaw if
the reason given turns out to be ex facie incorrect.

Discussing the standardsto be adopted while summoning the accused, the Supreme Court in
Jagadish Ram vs State of Rajasthan: (2004) 4 SCC 432, restated the law in the following
way, holding that at the stage of issuing processto the accused, the Magistrateisnot required to
record reasons. However, he hasto be satisfied that thereis sufficient ground for proceeding and
such satisfactionisnot whether thereissufficient ground for conviction:—

"10.... The taking of cognizance of the offence is an area exclusively within the
domain of a Magistrate. At this stage, the Magistrate has to be satisfied whether there
is sufficient ground for proceeding and not whether there is sufficient ground for
conviction. Whether the evidence is adequate for supporting the conviction, can be
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determined only at the trial and not at the stage of inquiry. At the stage of issuing the
process to the accused, the Magistrate is not required to record reasons.”

In acelebrated judgment covering the subject, Peps food Pvt. Ltd. Vs. Spl. J.M., (1998)
5 SCC 749, the Supreme Court laid down the gold standard for summoning the accused. Thisoft
guoted judgment haslaid down that the court should treat the summoning of the accused asa
seriousmatter involvinginterferencewith lifeand liberty of aperson. Thefollowing dictum of
the Apex Court should serve as an ideal for all the courts, who exercise powers under
chapter XV of the CrPC, and needs to be quoted in full.

“28. SJummoning of an accused in a criminal caseis a serious matter. Criminal
law cannot be set into motion as a matter of course. It is not that the complainant has
to bring only two witnesses to support his allegations in the complaint to have the
criminal law set into motion. The order of the Magi strate summoning the accused must
reflect that he has applied his mind to the facts of the case and the law applicable
thereto. He has to examine the nature of allegations made in the complaint and the
evidence both oral and documentary in support thereof and would that be sufficient
for the complainant to succeed in bringing charge home to the accused. It is not that
the Magistrate is a silent spectator at the time of recording of preliminary evidence
before summoning of the accused. The Magistrate has to carefully scrutinise the
evidence brought on record and may even himself put questions to the complainant
and his witnesses to elicit answers to find out the truthfulness of the allegations or
otherwise and then examine if any offenceis prima facie committed by all or any of the
accused.”

Speaking on the same lines, the Supreme Court, amost 2 decadeslater, in M ehmood ul
Rahman Vs. Khazir Mohd. Tunda, (2015) 12 SCC 420, observed again, in detail, the duty
cast upon the magi stracy, while dealing with complaint cases. Reasonsfor summoning hasto be
assigned to show application of mind (Para-20, and 23)

“Para-22 The steps taken by the Magistrate under Section 190(1)(a) CrPC
followed by Section 204 CrPC should reflect that the Magistrate has applied his mind
to the facts and the statements and he is satisfied that there is ground for proceeding
further inthe matter by asking the person against whomthe violation of law isalleged,
to appear before the court. ..

TheApex Court, whilefurther detailing theandys sof theexpression, groundsfor proceeding
went on further to observeinthe samejudgment i.e. Mehmood ul Rahman casethat:—

“. . .The satisfaction on the ground for proceeding would mean that the facts
alleged in the complaint would constitute an offence, and when considered along with
the statements recorded, would, prima facie, make the accused answerable before the
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court . . . In other words, the Magistrate is not to act as a post office in taking
cognizance of each and every complaint filed before him and i ssue process as a matter
of course. There must be sufficient indication in the order passed by the Magistrate
that heis satisfied that the allegationsin the complaint constitute an offence and when
considered along with the statements recorded and the result of inquiry or report of
investigation under Section 202 CrPC, if any, the accused is answerable before the
criminal court, thereisground for proceeding against the accused under Section 204
CrPC, by issuing processfor appearance. The application of mindisbest demonstrated
by disclosure of mind on the satisfaction. . . To be called to appear before the criminal
court asan accused is serious matter affecting one's dignity, self-respect and imagein
society. Hence, the process of criminal court shall not be made a weapon of harassment.”

In Pooja Ravindra Devidasari Vs. State of Mahrashtra (2014) 16 SCC 1) the Apex
Court observed that atrend is seeninthe complaint petition that the complainant reproducesthe
language of the section defining any particular offence verbatim. But isthissufficient to summon an
accused? The Court answered thisquery by quoting the observation madein para-28 of Peps
Food Case*. that merely quoting the language of the section wasn't the be all and end of the
matter.

The Supreme Court and al so the High Courtshave evolved elaborate guidelines, fromtime
totime, for summoning an accused inacomplaint case. The Courtsand themagistrateshaveto be
consciousof theimmense burden that they carry at he stage of summoning. Before summoning an
accused, themateria collected during inquiry must satisfy thejudicia standards. Thesummoning
of an accused should not be based on somewhimsandindividual predilections.

Can the Court undertake Meticulous examination of the material gathered during
inquiry:

What should bethelevel of appreciation of the material gathered during inquiry. Canthe
court deal withit meticulously? TheApex Court inthe caseof Rosy vs. Stateof K erala, (2000)
2 SCC 230 discussed theissue and observed that at the stage of summoning of accused u/s204
of the CrPC, ameticul ous examination of the evidence cannot be done. It hasto beleft for the
stage of trial. The observation deservesto bequoted infull:—

“39. ThisCourt in Kewal Krishanv. Suraj Bhan: 1980 CriLJ 1271, dealt with the
case where instead of finding out prima facie case made out against the accused, the
Magistrate passed an order by meticulously appreciating the evidence in a case
exclusively triable by a Sessions Court, at the stage of Sections 203 and 204. The
Court held that the Magistrate committed an irregularity by exceeding hisjurisdiction
and observed thus (Para 9 of AIR, Cri LJ):

At the stage of Sections 203 and 204. Criminal Procedure Code in a case
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exclusively triable by the Court, of Session, all that the Magistrate hasto do isto see
"whether on a cursory perusal of the complaint” and the evidence recorded during the
preliminary inquiry under Sections 200 and 202, Criminal Procedure Code, there is
prima facie evidence in support of the charge leveled against the accused. All that he
has to see is whether or not there is "sufficient ground for proceeding” against the
accused.

The Court further made it clear thus (Para 9):

At this stage, the Magistrate is not to weigh the evidence meticulously as if he
werethetrial Court. The standard to be adopted by the Magistrate in scrutinising the
evidence is not the same as the one which isto be kept in view at the stage of framing
charges. The standard of proof and judgment, which is to be applied finally before
finding the accused guilty or otherwise, is not exactly to be applied at the stage of
framing charges. A fortiori, at the stage of Sections 202/204 if there is prima facie
evidence in support of the allegations in the complaint relating to a case exclusively
triable by the Court of Session, that will be a sufficient ground for issuing process to
the accused and committing them for trial to the Court of Session.

Chapter XVI of the Code contains provisions for commencement of proceedings
before magistrate. Section 204, which isalready referred to, enjoins on the magistrate
to issue process if the magistrate forms the opinion that there is " sufficient ground for
proceeding”. When the offence is triable by a Court of Session the task of the
magistrate cannot berestricted to considering whether process should beissued. There
must be sufficient ground for proceeding.”

Having dealt with the general principlesof determining the grounds sufficient to proceed
against an accused, wefind that the crystallised view isthat the magi strate must not act asmere
post-office, taking cognizance and summoning accused, asamatte of course, inal complaint
coming before him. Rather, the magi strate needsto bevigilant, right sncethe stage of filing of the
complaint till the stage where he decideswhether he should summon the accused or not. While
doing so, the magistrateisnot only to be guided by the procedural lawsbut also the substantive
law covering the subject matter of the offence aleged in the complaint. Thelaid-back attitude
cannot be accepted asthe summoning of apersontofacetrial inacriminal court, evenif for a
minor offence, involvesgreat hardship to the person summoned.

What are the material that the court should rely upon while deciding to summon an
accused or todismissthecomplaint?

Ashasalready been discussed that during inquiry, the magistrate needsto record the sworn
statement of the complainant, and itswitnesses. Further, the magistrate can al so seek helpfromthe
policeor any other person. In order to conclude, heisentitled to consider the evidence taken by
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him or recorded in an enquiry under section 202, or atements madein aninvestigation under that
section, asthe case may be. But heisnot entitled to rely upon any material besidesthisX

So, the materialson whichthe Magistrateisto act areexpressly limited by section 200to the
statement on oath (if any) of the complainant and the result of any investigation or enquiry under
section 202. Ashas been discussed earlier, the opposite party cannot appear and present materia
or arguethat process should not issue. IWherethe M agistrate asked for the policereport, it hasto
be considered asmaterial under section 202. Non-consi deration of material amountsto abuse of
the process of the court.

Thefindings of the enquiry officer under section 202(1) of the CrPCisnot binding. The
Magigrate should exercisehisindependent judgment when herecelvesthereport of theinvestigation
or inquiry that he has ordered. X" He is not bound by the opinion of the person holding the
Inquiryxiii. Hecannot surrender hisjudgment to the police and the report madeto him by thepolice
at bestismeant only to assist himin finding out thetruth or otherwise of the complainant XV

Inarriving a hisjudgment heisnot fettered in any way except by judicia consderations, he
isnot bound to accept what the Inquiring Officer says, nor ishe precluded from accepting aplea
based on an exception, provided dwaysthere are satisfactory and reliable materialson which he
can base hisjudgment asto whether thereis sufficient ground for proceeding on the complaint or
not.XV

Areweto summon the accused in all cases, wher e the complainant has presented few
witnessesfor examination beforethecourt.

Thetopic hasbeen deliberated, in detail, intheforegoing paragraphs. The Supreme Court, in
umpteenth number of cases, hasobserved that it isnot necessary for the magistrateto summon an
accused, inal caseswhenever the complainant has examined few witnesses. It will depend upon
themateria that thewitnesses or the complai nant have produced beforethe court. (see Peps Co.
Ltd, (1998) 5 SCC 749)

InS.M.S. PharmaceuticalsLtd. v. Neeta Bhalla, (2005) 8 SCC 89, the Hon' ble Apex
court while stressing upon the mandatory recording of satisfaction asto theexistence of sufficient
groundsfor proceeding against the accused, the court had explained the scope of such satisfaction.

" Section 203 of the Code empower s a Magistrate to dismiss a complaint without
even issuing a process. It uses the words "after considering” and "the Magistrateis of
opinion that there is no sufficient ground for proceeding”. These words suggest that
the Magistrate has to apply his mind to a complaint at the initial stage itself and see
whether a caseis made out against the accused per sons before issuing processto them
on the basis of the complaint...

It issettled principlethat while summoning an accused, the court hasto see prima
facie evidence. The "prima facie evidence' meansthe evidence sufficient for summoning



Summoning The Accused In Complaint Case... [21

the accused and not the evidence sufficient to warrant conviction. The enquiry u/s 202
CrPC is limited only to ascertain of truth or falsehood of allegations made in the
complaint and whether on the material placed by the complainant a prima facie case
was made out for summoning the accused or not."

Is it necessary to examine all the witnesses named in complaint case, especially in
complaint alleging sessionstriable offences?

As per the Code, whenever the complaint shows that the accused isresident of aplace
outside the territorial jurisdiction of the magistrate, then the magistrate should examine the
complainant and hiswitnesses. The court should also examine the witnesseswhen theallegation
leveled in the complaint pertains to sessions triable offences. But thereis no law that if the
complanant failsto examineall the witnesses named in the complaint then the complaint will be
dismissed. Thereisno requirement to examineal thewitnessesnamed inthecomplaint. (Shivjee
Singh Vs. Nagendra (2010) 7 SCC 578.)

Isit necessary to givereasonsin detail, for summoning of an accused:

Upon completion of enquiry, the magi strate need to pass ordersfor summoning the accused.
Often, anissueisraised whether the magistrate need to pass an el aborate order expressing his
satisfaction for summoning theaccused or ishisbrief opinion sufficientthisquestion hasa so been
deliberated upon by the Hon’ ble Supreme Court in acatenaof case-laws. Wewill go through few
of theillugtrative ones.

InH.S. Bainsvs. State (Union Territory of Chandigarh), (1980) 4 SCC 631 the court
remarked:—

“We do not proposeto say a word about the merits of the case sinceit wasentirely
a matter for the learned Magistrate to take cognizance or not to take cognizance of
the several offences. We however wish to observe that it was wholly unnecessary for
the Magistrateto write such an elaborate order asif he wasweighing the evidence and
finally disposing of the case.”

In the case of Dy. Chief Controller of Imports & Exportsv. Roshanlal Agarwal,
(2003) 4 SCC 139, it has mentioned that the magistrate is not required to give any detailed
reasonsfor summoning of an accused.

Earlier, theissueof passing detailed reasonsfor summoning an accused w/s 204 of the CrPC
arose wherein the Apex Court in U.P. Pollution Control Board v. Mohan Meakins Ltd.
[(2000) 3 SCC 745] and later in Kanti Bhadra Shah v. State of W.B. [(2000) 1 SCC 722] it
washeld asfollows—

“ Thelegislature has stressed the need to record reasonsin certain situations such
asdismissal of a complaint without issuing process. Thereisno such legal requirement
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imposed on a Magistrate for passing detailed order while issuing summons. The
processissued to accused cannot be quashed merely on the ground that the Magistrate
had not passed a speaking order.”

The Supreme Court whiledeliberating on thisissuein Sunil Bharti Mittal v. CBI, (2015) 4
SCC 609 hasheld that while summoning an accused, theorder isliableto be set asdeif noreason
isgiventherein while coming to the conclusion that thereis primafacie case against the accused,
though the order need not contain detailed reasons. A fortiori, the order would bebad inlaw if the
reason given turnsout to be ex facieincorrect.

Theafore-said case-lawsreved that while passing summoning orders, though adetailed, and
extensiveorder isnot required to be made but some reasoning should be given. Thereason will
hel p reflect the sati sfaction of the court summoning theaccused.

Dismissal of Complaint under section 203 of the Cr PC:

Though the subject of dismissal of thecomplaint isnot explicitly within thedomain of this
articleyet | will deal withit, cursorily, asitisclosaly related with thetopic of summoning of the
accused. In every complaint where the magistrate does not summon the accused person, it
dismissesthecomplaint. The provisonfor dismissal of complaint findsplacein section 203 of the
CrPC. Inthissegment of thearticle, wewill look into the circumstancesand conditionsin which
the complaint can be dismissed. Wewill d so go through therequirements of law inacasewhere
themagi strate optsfor dismissing the complaint w/'s 203 of the CrPC.

Section 203, consistsof two parts: thefirst part indicateswhat are the materialswhich the
Magistrate must consider, and the second part saysthat if after consdering those materialsthereis
in hisjudgment no sufficient ground for proceeding, hemay dismissthe complaint V!

While discussing the dismissal of the complaint, we can for our benefit, go through the
conditionsin which the court can quash the complaint. Here we can draw an analogy and can
safely concludethat we can in such casesdismissthe complaint aswell.

In Nagawwa v. Veer anna Shivalingappa Konjalgi (1976) 3 SCC 736 the court laid
down that in thefollowing conditions the complaint case can be quashed u/s 482 of the CrPC:

"(1) where the allegations made in the complaint or the statements of the
witnessesrecorded in support of the sametaken at their face val ue make out absolutely
no case against the accused or the complaint does not disclose the essential ingredients
of an offence which is alleged against the accused:

(2) wherethe allegations made in the complaint are patently absurd and inherently
improbable so that no prudent person can ever reach a conclusion that there is
sufficient ground for proceeding against the accused;

(3) wherethe discretion exercised by the Magistrateinissuing processin capricious
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and arbitrary having been based either on no evidence or on materials which are
whollyirrelevant or inadmissible; and

(4) where the complaint suffers from fundamental legal defect, such as, want of
sanction, or absence of a complaint by legally competent authority and the like."

If the Magistrate has dismi ssed the complaint only stating that the complai nant was absent
without any stepsand did not record hisopinion that thereisno ground for proceeding further, the
impugned order was held to be contrary to the provisions of sections 202 and 203 of the
Codexvii

Whenacomplaintisfiled against personsmorethan one but the court summonsonly someof
them then the complaint asregardsthe other accused, who areleft out, amountsto dismissal. Such
ordersareroutinely passed by the court but the courts passing such orders must take care to
record reasonsfor not issuing process asagaingt others.

Detailed Reasonsto begiven when dismissing complaint—Whiledismissing complaint
case, reasons needsto be given. Section 203 of the CrPC, laysdown:

203. Dismissal of complaint.—If, after cons dering the statementson oath (if any) of
the complainant and of the witnessesand theresult of theinquiry or investigation (if any)
under section 202, the Magistrate is of opinion that there is no sufficient ground for
proceeding, heshal dismissthecomplaint, andin every such caseheshall briefly record his
reasonsfor so doing.

A comparativelook at section 204 and 202 of the CrPC onthe one hand, and section 204 of
the CrPC on the other hand showsthat whiletherequirement for giving reasonsfor summoning the
accused isnot mentioned or necessary but giving of reasonsfor dismissing thecomplaintismust.

Precautions To be Observed in Summoning theAccused

1. Thecourt taking cognizance must first seethat itisempowered to take cogni zance of
the offence mentionedin thecomplaint. Thisinvolvesboth, subject matter jurisdiction,
and alsoterritorial jurisdiction. For example, if acomplaint, alleging offencesunder
prevention of corruption act 1988, or say SC/ST Act isfiled beforethe magistrate,
the magi strate shoul d return the complaint to befiled before the competent court.xviii
If anincident isalleged to have occurred at say district of Patna, and thecomplaintis
lodged at Begusarai, then the complaint should bereturned to befiled at the proper
place.

2. The court should also seethat only the person empowered to fileacomplaint, as
mentioned in section 193 to 199 of the code of crimina procedure. If therequisitesas
laid down in these provisions are not followed then the court should not take
cognizance and subsequently not summon the accused.
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. Themagistrate should seethat the name, address and age of the accused isproperly

mentioned inthecomplaint. Thisisto bedoneto savethe court fromtheembarrassment
of summoning aminor for facingtria of an offence.

. Incaseswherethe accused isresident o aplace outside thejurisdiction of the court,

the magistrate should take specia careto conduct inquiry thoroughly. Thisbecomes
all the moreimperative after the amendment donein 2005 to the CrPC. By 2005
amendment, aspecial provision was made mandating due careto be taken by the
Magistratein respect of those personsresiding at aplace beyond theareain which
the Magistrate exercises hisjurisdiction, to ensure that innocent persons are not
harassed by unscrupul ous persons.xix

. Thecourt should also seetoit that they do not summon an accused against mandate

of legidature.

. Thecourt should summon the accused only whenthemateria collected duringinquiry

shows sufficient material to summon the accused. (this subject hasbeen dealt with
elier)

. Itissettled law that the accused hasno say inthe enquiry, and almost al thetimes, the

enquiry isdone at the back of the accused. So thisinvolvesgreater burden onthe
court to seethat only the guilty facetria. Therole of the magi strate becomes sort of
Inquigitorial, searching for truth using thetool of enquiry. The court would dowell to
remember that few extraminutes spent during inquiry would save daysand months of
judicid timelater.

. Thecourt must not lose sight of the general principlesof |aw when deciding onthe

sufficiency of themateria to decide primafaciecase. It ishumbly submitted that the
court must remember the observation of the Supreme Court made in Dr. Budhi
Kota Subbaraovs. K. Parasaran (1996) 5 SCC 530 whereit was observed that
no litigant hasaright to unlimited drought on the Court timeand public money in order
to get hisaffairs settled in the manner ashe wishes. Easy accessto justice should not
bemisused asalicenseto filemisconcelved or frivol ous petitions.xx

Somelllustrativematter sinvloving summoning/dismissal of Complaint:

Oncewe have dedlt with the principles of summoning the accused, generally, wewill now

look at someof theillustrative subjectsand mattersthat routinely comeupin the courts conducting
inquiry. Though all circumstances and fact situation cannot be dealt in the article, but some
illustrativetopic can bediscussesbriefly. An anaysis of the pending casesin the court would show
that thefollowing subjects or matters are the most common ones. So the court will deal withthe
guestionsarisinginthese meatter.
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Complaintsu/s498A of thel PC, and itsCounter-blast.

Complaint involving L and disputeswith Civil undertones.
Complaintsalleging non-refund of thelent money.

Matter sunder NegotiablelnstrumentsAct, 1881.

Simplehurt, theft which aremostly Counter-blast of pending G. R. Cases.
Complaint against Govt. servantsincluding judges, and policeofficials.
Complaint of offencesby women including that u/s354, & 3761 PC.

Complaint Based on newspaper reports against actors, leaders etc. where
thesolebasisof information isthe newspaper itself.

Complaint Against Doctor salleging medical negligence.

Complaintsu/s498A of the PC, and itsCounter-blast.

When the court of M agistrates deal swith complaint case u/s498A of the | PC, the court has
toded with certain peculiar questionsfor deciding the sufficiency of materia for summoning or not
the accused persons. Inthisarticlewewill try to deal with some of theimportant questions.

e Placeof suing:—Rupali Devi Vs. State of U.P. (2019) 5 SCC 384. TheHon’ ble

SC, onareference hasfinally settled thelaw onthe place of suingin casesu/s498A
of thel PC. The court held that apart from the place of occurrence of theincident, the
victim-woman can a so lodge case/complaint also at place where sheresides after
moving from her matrimonia home. It hasalso beenre-iterated in the case of Nitika
Vs. Yadwinder Singh: MANU/SCOR/21179/2019)

Who can be complainant in 498A | PC cases?

The complaint need not befiled by the victim-woman herself. Asper section
198A of the CrPC, even the parents, the siblings can file the case on behalf of the
victim. Rashmi ChopraVs. State of U.P. Section 198A of the Cr.P.C. providesa
list of persons, who canlodge complaint in casesof alegation of cruelty. Importantly,
afriend cannot lodge acomplaint on behaf of thevictim.

Whether the husband being in adultery or having extra-marital affair, alone,
constitutes cruelty as under 498A of the |PC?

Merely because husbandisinextramarita relationshipisnot “mental cruelty”
asper section 498A of I1PC. Affair may beillega or immoral but not an offence under
section 498A IPC. (K. Prakash BalreVs. Stateof Kar nataka, (2017) 11 SCC
176 & AIR 2016 SC 5430)

Cases where the complainant has named all the relatives of the husband
generally?
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Off late, atendency to ropeinall therelativein complaint under 498A of the
I PC has devel oped. Thisisdoe more often than not to pressurisethe family of the
husband. The Hon’ ble Supreme Court noted this tendency and has laid down
guidelinesin acatenaof case-laws.

Asper thelaw laid down by the Hon' ble Supreme Court in Geeta M ehrotra
Vs. State of U.P,, (2012) 10 SCC 741) to summon relative other than husband,
there has to be specific and covert act of the relative and mere vague, general,
omnibusallegation won't suffice. Further the Hon’ ble Supreme Court in the case of
Manju Rai Vs. State of West Bengal (2015) 53 SCC 693 observed in Para-8 of
thejudgment that the Court must be careful in summoning distant rel ativeswithout
specificalegation.

Earlier,theCourtinG.V.RaoVs. L. J. V. Prasad (2000) 3 SCC 693) had
said that when the Complainant has roped in all the members of the husband’s
household then thecomplaint isliableto bequashed. Smilarly, inChandralekhaVs.
State of Rajasthan, (2013) 14 SCC 374 the Supreme Court dropped the case
against the accused, asthedlegationsagaingt them weretoo genera and vague. If the
complainant hasropedin the accused merely becausethey arerelative of the husband
then they cannot be summoned. (Kansraj Vs. State of Punjab , (2000) 5 SCC

207)

Who isarelative as per section 498A of the | PC? What is the position of the
law regarding second wife or girl friend?

The Supreme Court in the case-law of U. Suvetha Vs. State I nspector of
Police, (2009) 6 SCC 757 dealtin[Para-7, 10 to 15 of thejudgment astowho is
“relativeof husband” asper 498A | PC. Thisjudgment wasfollowed with approva in
Stateof Punjab Vs. Gurmit Singh (2014) 9 SCC 632. First wife or concubineis
not relative within the meaning of section 498A of 1PC.

What is cruelty as per section 498A of the IPC?

At timeswefind that the complaint does not disclosethefactum of cruelty as
defined in section 498A of the IPC, yet the court summonsthe accused. Soitis
Important that the magistrate should seeto it that the materia disclosescruelty or not.
ShobhaRani Vs. Madhukar Reddi (1988) 1 SCC 105 Dealswhat iscruelty as
per section 498A of | PC.

What is limitation for initiating process u/s 498A of the |PC?

In Udai Shankar Awasthi vs. State of U.P. (2013) 2 SCC 435, the
Supreme Court quoted with approval thejudgmentsof: Arun Vyasv. AnitaVyas:
AIR 1999 SC 2071, Supreme Court held that in acase of cruelty, the starting point
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of limitation would bethelast act of cruelty. (Seea so: Ramesh v. State of Tamil
Nadu: AIR 2005 SC 1989).

Apart from498A of the | PC cases, the courtsa so come across casesfiled by
the husband or hisparentsalleging some offences against thewife and rel atives of
wives. Thisisoften doneto pressurisethewifeinto submission. The court caneasily
recognise such complaints. Often, the story of such complaintissimilar: theaccused
and hisentirefamily comesand residesin the house of the complainant, and when the
complainant wakesup inthemorning, hefindsthat theaccused have either decamped
with thehousehold articlesor arein the process of doing so. Itismatter of experience
that those casesaremostly, if not all, false. A few intelligent questions by the court,
and the matter comes out. The court should be circumspect while summoning the
accused.

Casesagainst Govt. Officials:

Thereisanother trend, whichisquite common in our courts. Aggrieved persons, and also
disgruntled elements, adopt the shortcut route and lodge complaint against senior government
officia sto harassand intimidate them. They seek to usethetool of complaint caseto coercethe
officialsto dothework of their liking. Now in thesetypes of complaint, the Court hasto strikea
bal ance between therightsof individual, and theright of public servantsto dotheir duty fearlesdly.
Sointhisarticle, wewill dedl withtheissuesre ating to complaint against thegovernment officials.

Thesummoning of government officiadsfor facing crimind trid, based on complaint, hasfor
long been avexatiousissue. The protection accorded under section 197 of the CrPC hasmadethe
| SSUe contentious.

In Triyugi Nath Sinha vs State Of Bihar ,*¥ decided by Hon’ ble PatnaHigh Court, a
complaint wasfiled against judicial officer for hisconduct during ajudicial proceeding, casting
aspersionson theintegrity of the Presiding Officer, and a so made intemperate and derogatory
remarksagainst him. Complainant also made allegations of judicial impropriety and caste bias
against him. The High Court discussed the bar on taking cognizance aslaid down under section
197 of the CrPC, and also Judicia officer protection Act, 1850 and observed asfollows.—

“25. In view of the absolute immunity granted to the Judicial Officersin relation
to the judicial works done by them as well as for the judicial orders made by them
under Section 3 of the Act of 19857 as quoted and discussed hereinabove, the learned
Chief Judicial Magistrate, Saran at Chapra grossly erred in law by entertaining the
complaint in question and in proceeding with the examination of the complainant on
oath under Section 200 of the Code as well as in examining witnesses brought on
behalf of the complainant in course of enquiry under Section 202 of the Code. The
Chief Judicial Magistrate, Saran at Chapra ought to have dismissed the complaint at
the very outset as not being maintainable and on grounds of being barred by law.”
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In Stateof U.P. Vs. ParasNath Singh 2009 (6) SCC 372 theApex Court observed that
thegeneral jurisdiction of aMagistrate to take cognizance of any offenceisprovided by section
190 of the Cr.PC. andin casesagaingt apublic servant, thisgeneral power to take cognizancewas
barred by section 197 Cr.P.C. unlessthe sanction was obtai ned from the appropriate authority. In
absenceof prior sanction, it was observed that M agi strate cannot order investigation against the
public servant even whileinvoking power under Section 156(3) Cr.RC.

TheHon’ ble Supreme Court inthejudgment of Anil Kumar Vs. M. K. Aiyappa, (2013)
10 SCC 705, followed in L Narayan Swamy vs. State of K ar nataka (2016) 9 SCC 598 has
categorically held that the magistrate cannot take Cognizance against apublic servant, if the act
complained of iswithintheofficia duties. If the act complained of doesnot comeswithintheambit
of theofficia dutiesthenthe magistrate needsto give aspecific finding to that effect and only then
can shesummon theaccused officials.

But abench of theHon’ble SCinM anju SuranaVs. Sunil Arora, (2018) 5 SCC 557 has
referred the matter to ahigher benchto test thevalidity of thelaw aslaid downin Anil Kumar’s
case. Sovalidity of Anil Kumar caseisunder challenge. When the articlewasbeing written, the
Manju Surana Casewasyet to be decided.

Apart fromthe stage of taking cognizance, the courts should aso keepinmind theguidelines
aslaid downinthefollowing case-laws, when dedling with complaint against senior officials.

In Punjab National Bank Vs. Surendra Prasad Sinha, 1993 Supp(1) SCC 499; the
guestion in issue was the summoning of asenior bank official for acts alleged to have been
committed in hisofficial capacity. In para-6, of the Judgment, Supreme Court held that Judicid
process should not be used asinstrument of oppression. The court aso held that the law sould not
be permitted to be used to harass others.

“ 6. Itisalso salutary to note that judicial process should not be an instrument of
oppression or needless harassment. The complaint was laid impleading the Chairman,
the Managing Director of the Bank by name and a host of officers. There lies
responsibility and duty on the Magistracy to find whether the concerned accused
should be legally responsible for the offence charged for. Only on satisfying that the
law castsliability or creates offence against thejuristic person or the personsimpleaded
then only process would be issued. At that stage the court would be circumspect and
judiciousin exercising discretion and should take all therelevant factsand circumstances
Into consideration before issuing process lest it would be an instrument in the hands of
the private complaint as vendetta to harass the persons needlessly. Vindication of
majesty of justice and maintenance of law and order in the society are the prime
objects of criminal justice but it would not be the means to wreak personal vengeance.
Considered from any angle we find that the respondent had abused the process and
laid complaint against all the appellants without any prima facie case to harass them
for vendetta.” (The judgment talks about the duties of magistracy in findings truth).
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Yet again, dmost the same question came beforethe Hon' ble Supreme Court wherethetrial
court had summoned bank officialsto facetrial for having done an act covered under officia
duties. InM.N. OjhaVs.Alok Srivastava, (2009) 9 SCC 682 (Para- 27 to 34) reiterated that
themagistrate has not only to sit and summon accused, merely because complainant says so but
hasto apply hismind to the allegations and the evidence brought on record. The court observed
thus—

“20. The complainant in his complaint freely used choicest expressions such as
“fraud, collusion, conspiracy and cheating, etc.” but did not make any concrete
allegations against the appellants suggesting commission of any offence. That a plain
reading of the complaint and taking the allegations and aver ments made therein to be
true on their face value do not reveal the commission of any offence whatsoever by the
appellants who were only taking steps to realise the amount due to the Bank from the
borrower and in the process encashed the FDRs offered by the guarantors as security
for the discharge of the loan. What is the crime they have committed even if they did
not proceed against the hypothecated properties before realising the FDRs offered by
the guarantors? Where is the misappropriation of money? Whom did they cheat?”

Thus, whiledealing with acomplaint against government officia sthe court must see, at the
stageof filing of thecomplaint itself, whether the all egation as contained in the complaint barred
taking of cognizance and so prevented the court to further proceed under chapter XV of the
CrPC. If it wasbarred then the court should not proceed in the complaint.

Civil Disputesand Complaints:

Off late, atrend hasdevel oped wherethelitigants, give cloak of crimina caseto civil dispute
and lodge complaints. Thishasled to agreat increaseinfiling of frivolouscriminal cases. Thisis
often doneto avoid therigoursof thecivil law whichthelitigantsfedl that istime consuming and
arduousone. Civil disputesrelated to partitions, property, and business/partnership disputesetc.
Thepartiesprefer tolodge acomplaint case against the opposite party inadditiontofiling of civil
suitsor initiation of arbitration proceedings. The magistracy should take care not to settle civil
disputesthrough crimina cases.

Thehon’ ble Supreme Court hastimeand again commented on thisfacet of thelaw, aglimpse
of which will be provided through discussion of important case-laws. The Apex court has
deprecated the practice of converting civil actionsinto criminal casesand in appropriate cases
have al so quashed the crimina case. At the sametime, the court hasalso held that merely because,
acivil caseispending or that the matter also hascivil undertonesdoesn’t at all bar thefiling of
criminal cases. The supreme court hasheld that there could be anumber of situationswherethe
factswould disclose material for taking both, civil aswell ascriminal action.
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In Govind Prasad Kegriwal vs. State of Bihar AIR 2020 SC 1079, the Hon'ble
Supreme Court observed that:—

“ 1t cannot be disputed that while holding the inquiry Under Section 202 Code of
Criminal Procedure the Magistrateisrequired to take a broad view and a prima facie
case. However, even while conducting/holding an inquiry Under Section 202 Code of
Criminal Procedure, the Magistrateisrequired to consider whether even aprimafacie
caseismade out or not and whether the criminal proceedingsinitiated are an abuse of
process of law or the Court or not and/or whether the disputeis purely of a civil nature
or not and/or whether the civil disputeistried to be given a colour of criminal dispute
or not. As observed hereinabove, the dispute between the parties can be said to be
purely of a civil nature. Therefore, thisisafit case to quash and set aside the impugned
criminal proceedings.”

In G. Sagar Suri and Ors. vs. State of U.P. (2000) 2 SCC 636 the Supreme Court
observed thetendency of thelitigant to giver criminal colour to civil matter and held:—

“It isto be seen if a matter, which is essentially of civil nature, has been given a
cloak of criminal offence. Criminal proceedings are not a short cut of other remedies
availableinlaw. Beforeissuing processacriminal Court hasto exercisea great deal of
caution.”

Inthecaseof Murari Lal Guptavs. Gopi Singh (2005) 13 SCC 699, the accused and the
complainant entered into agreement to sell aland, wherein the accused wasto sdll infavour of the
complainant for aconsideration of Rs. 4.50 lakhs. An amount of Rs. 3.50 lakhswaspaid. The
balance of Rs. 1 lakh wasto be paid at the time of registration of sale deed and delivery of
possession. Thereafter, the accused did not honour the agreement in spite of threelegal notices
having been given. According to the complai nant, the accused hasthus cheated him. The A pex
court held that the summoning of accused to facetria wasbad inlaw and quashed the proceeding.

InKamaladevi Agarwal vs. State of West Bengal theA pex Court quoted the observation
madein Rajesh Bajaj v. State NCT of Delhi, 1999 CriL J 1833, with approval and held as
folows—

Inthelast referred casethis court also pointed out that merely because an act has
acivil profileisnot sufficient to denudeit of its criminal outfit. V\e quote the following
observations:

"10. It may be that the facts narrated in the present complaint would as well
reveal a commercial transaction or money transaction. But that is hardly a reason for
holding that the offence of cheating were committed in the course of commercial and
also money transaction.”

In Hridya Ranjan VermaVs. State of Bihar , (2000) 4 SCC 168, aleading case on
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Distinction between mere breach of contract and cheating, the A pex court held that Not every
case of breach of termsof agreement ischeating asper IPC. It held:—

“15. In determining the question it has to be kept in mind that the distinction
between mere breach of contract and the offence of cheating is a fine one. It depends
upon the intention of the accused at the time of inducement which may be judged by
his subsequent conduct but for this subsequent conduct is not the sole test. Mere
breach of contract cannot give rise to criminal prosecution for cheating unless
fraudulent or dishonest intention is shown right at the beginning of the transaction,
that is the time when the offence is said to have been committed. Therefore it is the
intention which is the gist of the offence. To hold a person guilty of cheating it is
necessary to show that he had fraudulent or dishonest intention at the time of making
the promise. From his mere failure to keep up promise subsequently such a culpable
intention right at the beginning, that is, when he made the promise cannot be
presumed.”

InIndian Oil Corporation v. NEPC IndiaLtd. (2006) 6 SCC 736, the Supreme Court
observed thetendency of thelitigant to adopt the shortcut of converting civil disputeto crimina
one. The court observed asfollows—

13. While on this issue, it is necessary to take notice of a growing tendency in
businesscirclesto convert purely civil disputesinto criminal cases. Thisisobviously on
account of a prevalent impression that civil law remedies are time consuming and do
not adequately protect the interests of lenders/creditors. Such a tendency is seen in
several family disputesalso, leading to irretrievable breakdown of marriages/families.
Thereisalso animpression that if a person could somehow be entangled in a criminal
prosecution, there is a likelihood of imminent settlement. Any effort to settle civil
disputes and claims, which do not involve any criminal offence, by applying pressure
through criminal prosecution should be deprecated and discouraged.

In Pooja Ravinder Devidasani v. State of Maharashtra, (2014) 16 SCC 1: the
Supreme Court held asfollows—

“ 30. Putting the criminal law into motion is not a matter of course. To settle the
scores between the parties which are more in the nature of a civil dispute, the parties
cannot be permitted to put the criminal law into motion and courts cannot be a mere
Spectator to it.”

In arecent case, Commissioner of PoliceVs. DevendraAnand, (2019) SCC Online
SC 996 the Judgment laysdown that filing of Criminal casefor Civil disputeisabuseof law.

“ Even considering the nature of allegations in the complaint, we are of the firm
opinion that no case is made out for taking cognizance of the offence under Section
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420/34 1PC. The case involves a civil dispute and for settling a civil dispute, the
criminal complaint has been filed, which is nothing but an abuse of the process of
law.”

A gist of the case-laws on the subject shows that when the magistrate should be more
circumspect when they come across cases of civil naturewith criminal undertones. TheHon' ble
High Court hasa so quashed criminal proceedingswherethe court found that thefact revea ed that
the subject of complaint wascivil in nature®™'. 1t ishumbly submitted that the magjistrate need not
throw out the case at the outset, but should inquireinto the case deeply.

L and Disputesand Complaint Case:

Inthisarticle, | havetreated cases pertaining to Land dispute, asadistinct topic because of
thefrequency withwhichthese casesarefiledinthecourt of Bihar. Thereisaso atendency inthe
litigantsto solvetheir land dispute through complaint cases, rather than adopting thelong and
arduousrouteof civil cases.

A typical casefiledinthecourt isabout acondition wherethe complainant allegesthat the
accused has sold or transferred the land bel onging to him to the other accused personsaleging
offences under section 420, 467, 468 to 471 of the IPC etc. Such casesgo onfor yearsin the
court, along-with aparallel civil case. In one such matter, Md. |brahim Vs. Stateof Bihar ,
(2009) 8 SCC 751 travelled to the A pex Court, where the Apex court discussed the provisions
threadbare and needsto beread aswhole. Similar observation was made by theApex Courtin
Devendraand othersVs. State of Uttar Pradesh: (2009) 7 SCC 495.

Subsequently, relying on the observation madeinthese 2 judgments, theHon' bleHigh Court
set aside the summoning of accused in ahuge number of cases. A list of such casesareworth
mentioning i
Complaintsinvolving L ending of M oney:

Often we come across complaint cases wherein the complainant alleges that he lent a
particular amount to the accused, for acertain time, but despite passage of time, theaccused failed
to return theamount. Normally, such casesarecivil disputesand the recourse availableto the
complainant istofileamoney suit, for therecovery of money, but often the complainant prefersthe
shortcut or rather thewrong path of filing of acomplaint case.

It isadvisablethat during inquiry, the court should put questionsto see whether the case
could be covered under section 406 or 420 of the IPC, because these are the most preferred
sectionsin such type of complaint. There have been occasionswhen theApex Court haveissued
guidelinesto deal with such cases.

InGirish Kumar vs. Stateof Bihar 1999 (1) PL JR 561, the PatnaHigh Court quoted,
with approval, the judgment of Apex Court in Hari Prasad Chamaria v. Bishun Kumar
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Surekha: A.1.R. 1974 S.C. 301 in which facts of the case were that the Appellant before the
Supreme Court intending to start businessgavein full faith alarge amount to the Respondents-
accused personsfor starting business. The accused started businessin their own nameand refused
to render the account and return money. The Supreme Court held that even assuming primafacie
all theallegationsin thecomplaint to betruethey merely amount to abreach of contract and could
not giveriseto criminal prosecution.

InVinod Natesan Vs. Stateof Kerala, (2019) 2 SCC 401, the complainant filed acase
under Section 420, 406 read with Section 34 of the Indian Pena Codealleging, inter dia, that after
entering into the agreement by the A ccused with the Complainant with regard to availing of
intellectual servicesfor marketing the products of the complainant, theAccused did not pay the
amount due and payabl e under the agreement and paid asum of Rs. 1,50,000/- only and without
paying the remaining amount backed out from the agreement and thereby the Accused has
committed theoffence asalleged.

The Supreme Court held that merely because accused failed to pay money under agreement
isnoground for criminal case and quashed the proceeding.

In Satischandra Ratanlal Sah Vs, Stateof Gujrat, (2019) SCC Online SC 196, Para-
12 & 14 of the Judgment the Apex Court observed that: “ The law clearly recognises a
difference between simple payment/investment of money and entrustment of money or
property. A mere breach of a promise, agreement or contract does not, ipso facto, constitute
the offence of the criminal breach of trust contained in Section 405 |PC without there being
a clear case of entrustment.”

NegotiablelnstrumentsAct, 1881.

Withincreasein commercid activitiesinvolving cheques, thereisgrowing number of cases
under section 138 NI Act. The number of complaintinvolving NI Actisso hugethat specia courts
at of therank of JM | Classhasbeenset upinal thedistrictsof Bihar. Caseunder NI Act can be
clubbed under 2 headings:

Complaint u/s138 1 Complaint mentioning merely s.138 NI Act.
2 Complaint having 138 NI Act with offencesunder 1PC.

Whiledealing withinquiry of casesunder N | Act, the court hasto seethat the documentson
whichthecomplainant relies, ison record. At least the photo-copy of the document ispresent. The
court so hasto seewhether theingredientsaslaid downin section 138 of the NI Actisfulfilled or
not: Firgt, that the complainant hasissued demand notice within 30 days of thereceiving of the
cheque return memo, Second, that the accused failed to pay the money, within 15 days of the
receiving of the notice (here section 27 of the Genera ClausesAct will comeinto play), and Third,
that the caseislodged within 30 daysof theend of thetimelimit asgiven in the second condition.
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In DevendraKishanlal Dagaliav. Dwar kesh Diamonds(P) Ltd., (2014) 2 SCC 246 at
page 251, Supreme Court laid down the requirementsfor summoning an accused in 138 NI Act
casesand held asfollows—

“ 13. The question concer ning the jurisdiction of the Magistrate to i ssue summons
fell for consideration before this Court in Escorts Ltd. v. Rama Mukherjee [ (2014) 2
SCC 255] . In the said case the Court noticed the earlier decision in K. Bhaskaran v.
Sankaran Vaidhyan Balan, (1999) 7 SCC 510]. In the light of the language used in
Section 138 of the Act, the Court found five components in Section 138 of the Act,
namely:
“(1) drawing of the cheque;
(2) presentation of the cheque to the bank;
(3) returning of the cheque unpaid by the drawee bank;

(4) giving noticeinwriting to the drawer of the cheque demanding payment of the
cheque amount; and

(5) failure of the drawer to make payment within 15 days of the receipt of the
notice.” [K. Bhaskaran v. Sankaran Vaidhyan Balan, (1999) 7 SCC 510 SCC p.
518, para 14)

After saying so, this Court held that offence under Section 138 of the Act can be
completed only with the concatenation of all the above components and for that it is
not necessary that all the above five acts should have perpetrated at the same locality;
it is possible that each of those five acts were done at five different localities, but a
concatenation of all the above five is a sine qua non for the completion of the offence
under Section 138 of the Act.”

In Sabitha Ramamurthy v. R. B. S. Channabasavar adhya, (2006) 10 SCC 581, the
Apex Court whilelaying down standardsfor summoning an accused in NI Act case observed as
follows—

“7. ... it is not necessary for the complainant to specifically reproduce the
wordings of the section but what isrequired isa clear statement of fact so asto enable
the court to arrive at a prima facie opinion that the accused is vicarioudly liable.
Section 141 raisesalegal fiction. By reason of the said provision, a person althoughis
not personally liable for commission of such an offence would be vicariously liable
therefor. Such vicarious liability can be inferred so far as a company registered or
incorporated under the Companies Act, 1956 is concerned only if the requisite
statements, which are required to be averred in the complaint petition, are made so as
to make the accused therein vicariously liable for the offence committed by the
company.”
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By verbatim reproducing the words of the section without a clear statement of
fact supported by proper evidence, so as to make the accused vicarioudly liable, isa
ground for quashing proceedings initiated against such person under Section 141 of
the NI Act.”

Whilededling with the summoning of an accused-director of acompany, for offence u/s 138
if the NI Act, the Supreme Court in Pooja Ravinder Devidasani v. State of M ahar ashtra,
(2014) 16 SCC 1 held that:—

“20.1n other words, the law laid down by this Court isthat for making a Director
of a company liable for the offences committed by the company under Section 141 of
the NI Act, there must be specific averments against the Director showing as to how
and in what manner the Director wasresponsible for the conduct of the business of the
company.”

Later in the same judgment, the Hon’ ble Supreme Court held that “ 30. . . . Before
a Magistrate taking cognizance of an offence under Sections 138/141 of the NI Act,
making a person vicarioudly liable has to ensure strict compliance with the statutory
requirements.”

Successive notices can beissued in respect of the same cheque, and it will be perfectly valid.
A cheguecan be presented n Number of timesfor encashment. M SM L eather vs. SPalaniappan
(2013) 1 SCC 177.

[Note: Proviso to Section 142(1)(b) of the NI Act stipulates that the limitation can be
condoned, upon the complainant giving sufficient reasonsfor not filing the case within time.
BirendraPrasad Sah vs. State of Bihar AIR 2019 SC 2496]

Section 145 of the NI Act laysdown that during inquiry in casesu/s 138 NI Act, the court
can record the evidence of the complainant and itswitnesses, even on affidavit.

Thereisatendency of the complainant to add section 406 and 420 of the IPC with the
complaintsof section 138 of the NI Act. Hereit becomesthe duty of the magistrateto seewhether
the allegations as made in the complaint reflects only acase u/s 138 simpliciter or also other
offence. But these offences should not clubbed together routinely.

Complaint Based on newspaper reportsagainst actors, leader setc. wherethesolebasis
of information ismediaitself.

Often complaintsarefiled against actors, politicians, public personalities, sportsman/woman
for someof their remarks. Often, the basis of filing the complaint is newspaper reportsor the
mediareports. Now the courts while dealing with such complaints must take into account the
materia beforeit. Itstruethat at the stage of taking cognizance, court cannot delve deeper but the
court hasto seewhether there exist any material to take cognizanceor not. If theavermentsof the
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complaint does not discloseany evidenceor that the entire complaint isbased merely on hearsay
evidence, thenitsadvisableto exerciserestraint whiletaking cognizance. Thelaw regarding taking
coghizance on such complaints can a so be gathered from areading of para-14to 19 of the case-
law of Mohd. AbdullaKhanv. Prakash K., (2018) 1 SCC 615:

14. Inthe context of the facts of the present case, first of all, it must be established
that the matter printed and offered for sale is defamatory within the meaning of the
expression under Section 499 IPC. If so proved, the next step would be to examine the
guestion whether the accused committed the acts which constitute the offence of
which he is charged with the requisite intention or knowledge, etc. to make his acts
culpable.

Complaint Against Doctor salleging medical negligence.

In some cases, whereit isalleged that because of negligence on the part of doctor, death or
injury iscaused to the complainant or to the victim, complaint case against the doctor islodged.
Normally, the court recordsthe statement of the complainant and itswitnessesand either summons
the accused-doctor or dismissesthe complaint. Seeing therise of such complaintsagainst the
doctors, the Supreme Court laid down extensive guidelinesfor summoning adoctor tofacetria.
Theguiddinesare mandatory and the courts dealing with complaints against doctorsmust follow
them.

In Jacob Mathew vs. State of Punjab (2005) 6 SCC 1, the Supreme Court dealt withthe
medical negligencejurisprudence, inextensivedetail andin para-52 laid down certain guiddines.
Of all theguidelines, themost important one, for our purpose being.—

“ (i) A private complaint should not be entertained unless the complainant has
produced prima facie evidence before the court in the form of a credible opinion given
by another competent doctor to support the charge of rashness or negligence on the
part of the accused doctor.”

Theguidelinesaslaid down by theApex Courtin Jacob M athew’s Case has consistently
been followed by theApex court inlater judgments X!V

While dealing with summoning of adoctor in acomplaint case, the recent observation of
PatnaHigh Court in Prabha Sinhavs. Stateof Bihar 2020 (4) PL JR 542 deserves mention.
The court observed:—

“This Court further finds that in the recent past there has been a spurt in the
cases to implicate the doctors after demise of the patient, some on account of
extortion of illegal money from the doctors and some due to other reasons, only to
harass the doctors, out of frustration and because of these factors, guidelines have
been laid down by Hon'ble Apex Court in the case of Jacob Mathew (supra) and in the
case of Kusum Sharma (supra), which have been detailed herein abovein the preceding
paragraphs.”
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Hereit isaso important to mention that under Section 9 of the Bihar Medical Service
Institution and Person Protection Act, 2011, the legislature enacted Bihar Medical Service
Ingtitution and Person Protection RULES, 2018, which a so dealswith the complain of medical
negligence. Rule 7 to 11 of the aforesaid Rules givesthe detailsto deal with acomplaint case
concerning medica negligence.

So, the magi strates dealing with the complaint against doctorswould do well to remember
thestatutory provision, ¥ and also thejudicia guidelinesaslaid downinacatenaof case-laws.

Standardsto be adopted in summoning the accused after the caseisreturned by the
revisonal court:

The question of amenability of orders, either summoning the accused, or dismissal of
complaint, have al so been subject to intenselitigation. In thisrespect, wewill see someof the
Important points.

Revision against theorder summoning an accused:

In Stateof Gujar at v. Afroz M chammed Hasanfatta, (2019) 20 SCC 539, the Supreme
Court held that the court should liberally construetheterm interl ocutory order appearingin section
397 of the CrPC. Thecourt after quoting variousjudgments, with approva heldthat in appropriate
cases, theaccused summoned can prefer arevision againgt the order summoning himtofacetrial.
Thecourt held:—

The question whether against the order of issuance of summons under Section
204 CrPC, the aggrieved party can invoke revisional jurisdiction under Section 397
CrPC has been elaborately considered by this Court in [Urmila Devi v. Yudhvir Sngh,
(2013) 15 SCC 624] After referring to various judgments, it was held as under: (SCC
p. 636, para 14)

“14. ... Onthe other hand in the decision in [ Rajendra Kumar Staram Pande v.
Uttam, (1999) 3 SCC 134 ], this Court after referring to the earlier decisionsin [ Amar
Nath v. Sate of Haryana, (1977) 4 SCC 137], [ Madhu Limaye v. Sate of Maharashtra,
(1977) 4 SCC 551] and [V.C. Shukla v. Sate, 1980 Supp SCC 92 : 1980 SCC (Cri)
695] held as under in para 6: [Rajendra Kumar Staram Pande v. Uttam, (1999) 3
SCC 134 : 1999 SCC (Cri) 393] , SCC pp. 136-37)

‘6. ... thisCourt has held that the term* interlocutory order” used in the Code of
Criminal Procedure has to be given a very liberal construction in favour of the
accused in order to ensure completefairnessof thetrial and therevisional power of the
High Court or the Sessions Judge could be attracted if the order was not purely
interlocutory but intermediate or quasi-final. This being the position of law, it would
not be appropriate to hold that an order directing issuance of process is purely
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interlocutory and, therefore, the bar under sub-section (2) of Section 397 would apply.
On the other hand, it must be held to be intermediate or quasi-final and, therefore, the
revisional jurisdiction under Section 397 could be exercised against the same. The
High Court, therefore, was not justified in coming to the conclusion that the Sessions
Judge had no jurisdiction to interfere with the order in view of the bar under sub-
section (2) of Section 397 of the Code.’

This decision makes it clear that an order directing issuance of process is an
intermediate or quasi-final order and therefore, the revisional jurisdiction under
Section 397 CrPC can be exercised against the said order. This view was subsequently
reiterated by this Court in K.K. Patel v. State of Gujarat, (2000) 6 SCC 195] .~

What ismeaning of thephrase, “ magistratewill conduct further inquiry”, asused by the
revisionist court ?

Often, while setting asi dethe magistrat€ sorder, therevisionist court usestheterm* magistrate
will conduct further inquiry” . Now the phrase meansthat the magistrateisfree, either to conduct
further inquiry or can passfresh orderson theold materia itself. Thisdoesnot imply that the
magistrate needsto conduct de-novo inquiry. When further enquiry' isordered in the case by the
superior Court, the Magistrate hasto regpprai sethat very evidence, which wasexamined prior to
the passing of the order, which was set aside in revision or any other evidence cited in the
complaint but not examined earlier, but examined after theremand. If theinferior Court doesnot
re-assessthe evidence aready examined and dismissesthe complaint again on theground that no
fresh evidenceisexamined, thenit violatesthe directions of the superior Court. Gurdial Singhvs
Kartar Singh 1980 Cri L J 955, and Brijnath Sahai vsBabu L al 1957 CriL J 290(Pat);

® Inthecaseof Saiyed Abrarul Hasnain v. The State of Bihar: 2005 (4) BBCJ
484, PatnaHigh Court, relying on two Division Bench decisions®Vi of PatnaHigh
Court Court, held that the law iswell-settled that after enquiry if acomplaintis
dismissed and revisional Court ordersfor further enquiry onfinding aprimafacie
case, then the Court bel ow has nothing to do except to take cognizance. Therefore, if
onthesamemateria thelearned Chief Judicia Magistrate had taken cognizanceand
ordered to issue summons, theimpugned order passed by him cannot be said to be
bad on that account V!

Concluson

Thebasic purpose of criminal law, in operation isto maintain law and order inthe society.
Theorder isto bemaintained by punishing the offendorsand making the price of committing crime
higher. Thisinvolvesmaking theaccessto the criminal justice system easy for thevictims. Though
the crimes are considered to be against the society and are so prosecuted by the state, but the
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criminal justice system hasalso provided for the prosecution of the offendorsby private persons,
in appropriate cases.

Theprovision for Complaint Casesunder code of criminal procedure permitsthe private
individua to not only set the crimind justice system in motion but al so allowsthem to prosecute.
So, aduty hasbeen cast upon the magistracy and the courtswhere these casesareinitiated to see
that the courts are not used to unnecessary harass the innocents and wreak vengeance on his
opponentsusing state machinery. The courtsare also to ensurethat the guilty does not escapethe
clutchesof law.

The court conducting proceeding under chapter X1V and XV, and XV of the Cr.PC hasto
be constantly ontheir toesto seethat neither the courts are misused nor the needy felt |eft out.
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Criteriafor sendingthe complaint casesto police u/s 156(3) of
theCr.P.C. with referencetothecasesof M.K. Aiyappa
& R.R.Chari’ scase,

I ntroduction:

Anyone can set the criminal law inmotion and, hastwo optionsfor initiation of such action.
Hemay gotopoliceand lodgean FIR. If hiscase stands established ininvestigation, it will be put
totrial inthe court of law. Secondly, he may approach the court directly at firstinstance, andtrial
would be held once the case stands established upon enquiry by the Magistrate. As per mandate
of law, policeisboundtoregister the FIR, if any cognizable offenceisreported toit, however,
reality shows otherwise. More often the police refusesto honour the mandate of law and register
thecasefor investigation. Many of these casesare of naturewhere Magisteria enquiry would not
be advisable. Moreover, it has also to be bornein mind that Court’s are mainly for trial, and
investigationistheprimary duty of thepolice.

Section 156(3) Cr.P.C hasgiven theway to such litigantsto get the case investigated by
police. Thelitigant may filecomplaint beforethe M agistrate and the Magistratein seisin, may direct
the Policeto investigate and thistime, police cannot refuse or neglect theregistration of FIR and
consequent investigation. But, itisimportant to note herethat Magistrateisnot amere Post Office.
Hemust be satisfied that thereissufficient ground for ordering aninvestigation by thepolice. Here,
weare concerned with thissatisfactionitself. However, in order to understand the concept of such
satisfaction and groundsfor satisfaction, few basic concepts of the criminal law e.g. complaint,
investigation, enquiry, cognizanceetc. hasto be understood and they area so being discussed here
for ready reference.

Complaint :

Thecomplaint in ordinary parlence meansan accusation by theaggrieved or someoneon his
behalf against somewrongdoer before some competent authority seeking some punitive action for
thewrong hehasdone. Thes mplest exampleischildhood fight between two sblingsor twofellow
students, where achild alleges certain facts against the other beforetheir parents/teachersin
school, urgingimposition of somekind of punishment for thealeged wrong committed by the other
child. Thisisexactly thedefinition of complaint in Code of Crimina Procedure. Only changeis, it
can bemadewith respect to only different kind of offencesdefinedinvariouslawsand it should be
madeto competent authority i.e., Magistrate, who either himself isauthorised by thelaw totry, or
hasto get it tried through Sessions Court by committing the sametoit, if hetakescognizance. In
thisconnection, attentionisto be drawn to Section 2(d) of the Codewhich runsasfollows.—

"complaint means any allegation made orally or inwriting to a Magistrate, with
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a view to his taking action under this Code, that some person, whether known or
unknown, has committed an offence, but does not include a police report. Explanation.-
A report made by a police officer in a case which discloses, after investigation, the
commission of a non-cognizable offence shall be deemed to be a complaint; and the
police officer by whom such report is made shall be deemed to be the complainant.”

Thisdefinition of thecomplaint givesthe essentia ingredientsof acomplaint asfollows.

Allegation of offence/offences—If no offence is made out, it would not come
withinthe purview of complaint, and therewould not be any prosecution.

. Complaint may beoral or written—The complaint filed under Section 200 of the

Codeof Crimind Proceduremay beinwriting, or ord. Thereisnodifficulty indealing
with thewritten complaint. However, thereisno specific provision ashow to deal
withtheoral complaint. Inthisregard, the reference may be madeto decision of
Hon'ble KarnatakaHigh Court in Ashok S/O Shivalingappa... Vs. Vasudev SO
PadappaHanji [CRIMINAL REVISION PETITION NO.2230/2012 date of
order 28 Sept. 2012], whereinitwasheld that if itisan ora complaint, theMagistrate
should reduceit inwriting and take cognizance and follow the next stages prescribed
under the code.

It must bemadetoaM agistrate—Police report has already been excluded, and
30, the complaint beforethe Police Officer isnot complaint withinthe meaning of the
term in Code of Criminal Procedure. It istruethat Criminal Law can be set into
motion by making allegation before the Police or Magistrate orally or inwriting.
However, it comeswithin the purview of “complaint”, only whenitismadeto a
Magistrate and none else. Though Magistrate may not have the jurisdiction, the
allegation still would be covered by definition of complaint. The Cr.P.C. specificaly
providesasto what isto be done by the M agistrate before whom the complaintis
presented, if he hasno jurisdiction. Many statutesrequire that the prosecution must
bemadeon complaint. e.g. S. 16 of the Child Labour Prohibition & RegulationAct,
1986. If an act providesfor filing of complaint, it must excludetheingtitution of FIR.

In Patna I mprovement Trust v. Smt. Lakshmi Devi & Ors.(1963AIR
1077, 1963 SCR Supl. (2) 812), theHon' ble Supreme Court spelt out the combined
effect of the aforementioned principlesthus. " A general Act must yield to a special
Act dealing with a specific subject-matter and that if an Act directsathing to be
doneinaparticular way, it shall be deemed to have prohibited the doing of that
thing in any other way".

At many times, confus on arisesbecausethe offencesare classfied ascognizable
likethat of Child Labour Prohibition & RegulationAct 1986. Thereit Smply means
that Police can arrest the accused without warrant and forward the accused to



Sending Of Complaint U/S 156(3) Crpc... [ 45

Magistratewith complaint. Police cannot register the FIR, rather they arerequired to
filecomplaint.

It must bemadefor takingaction and so prayer for action must bethere—In
this connection areference may be made to the case of Rameshwar Prasad v.
Bhatu Mahton and Ors.,,AIR 1958 Patna 11. ThisisaDivision Bench decision of
the Hon'ble PatnaHigh Court (Hon’ ble Sahai and Rgj Kishore Prasad, JJ.). Inthis
decision in paragraph 2 it has been observed as follows:. " The entire definition
makesit clear that a petition will betreated to be a complaint only when thereis
an accusation against some person and the prayer is for taking action upon a
complaint under Sections 200 to 204 of the Code of Criminal Procedure.”

TheHon'ble PatnaHigh Court, in Naresh ChandraDasAnd Ors.vsState
of Bihar And Ors. 2004 (2) BLJR 1143 had held, " As has been noticed above, in
the present protest petition no prayer has been made to take action under
Sections 200 to 204 of the Code. On the other hand, the prayer has been made
to keep the protest petition on record for future action. Thus, obviously this
protest petition cannot be treated to be a complaint petition within the meaning
of its definition as noticed above. Thereis no particular format of a complaint.
A petition addressed to the magistrate containing an allegation that an offence
has been committed, and ending with a prayer that the cul prits be suitably dealt
with, as in the instant case, is a complaint. Reference may be made to the
decision of Hon'ble Supreme Court in AIR 2006 SC 705.”

Next questionisastowho can filethecomplaint or whether the question of locus
standi comesinto the picturefor criminal complaints. It isone of the fundamental
postul ates of the administration of crimina justicethat anyone can setthecrimina law
Into motion unlessthe statute enacting the offence makes aspecia provisontothe
contrary both with regard to the locus standi of the complainant, the manner and
method of investigation and the person competent to investigate the offence, and the
court competent to take cognizance. For example, Section 198(1) read with Section
198(2) of the Code of Crimina Procedure, 1973 carves out an exception to the
genera rulethat anyone can set the criminal law inmotion. Similarly, Section 199 of
the Code of Criminal Procedure which providesfor prosecution for defamation
carvesout the exception. Locus standi of the complainant isaconcept foreignto
criminal jurisprudence save and except that where the statue creating an offence
providesfor theedigibility of the complainant, by necessary implicationthe genera
principle getsexcluded by such statutory provision. Numerous statutory provisions,
can bereferred to in support of thislegal position such as (i) Sec. 187 A of Sea
CustomsAct, 1878 (ii) Sec. 97 of Gold Control Act, 1968 (iii) Sec. 6 of Import and
Export Control Act, 1947 (iv) Sec. 271 and Sec. 279 of the Income Tax Act, 1961
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(v) Sec. 61 of the Foreign Exchange Regulation Act, 1973,(vi) Sec. 621 of the
CompaniesAct, 1956 and (vii) Sec. 77 of the Electricity Supply Act. Thislistisonly
Ilustrative and not exhaustive. In other words, the principlethat anyone can set or put
the criminal law in motion remains intact unless contra-indicated by a statutory
provison. Thisgenerd principleof nearly universal gpplicationisfounded onapolicy
that an offencei. e. an act or omission made punishableby any law for thetimebeing
inforce (See Sec. 2 (n), Cr. P. C.) isnot merely an offence committed inrelation to
the person who suffersharm but isa so an offence against society. The society for its
orderly and peaceful devel opment isinterested in the punishment of the offender.
Therefore, prosecution for serious offencesisundertaken in the name of the State
representing the people which would exclude any element of private vendettaor
vengeance. If suchisthe public policy underlying pena statutes, who bringsanact or
omissionmade punishableby law to the noti ce of the authority competent to deal with
it,isimmateria andirrelevant unlessthe statute indi catesto the contrary. Punishment
of the offender intheinterest of the society being one of the objects behind penal
statutesenacted for larger good of the society, right to initiate proceedings cannot be
whittled down, circumscribed or fettered by puttingitinto astrait jacket formulaof
locus standi unknown to criminal jurisprudence, save and except specific statutory
exception. The scheme underlying Code of Crimina Procedure clearly revea sthat
anyone who wants to give information of an offence may either approach the
Magistrate or the officer in charge of a Police Station. References may be madeto
decision of the Hon'ble Supreme Court in A. R. Antulay vs Ramdas Srinivas
Nayak And Another [ 1984 AIR 718, 1984 SCR (2) 914 inthisregard. Inthis
case, an interesting question had come up for decision before Hon'ble Supreme
Court and that was the maintainability of private complaint for corruption. The
Hon'bleApex Court had held,

"To hold that such an exception exists that a private complaint for
offences of corruption committed by public servant is not maintainable, the
court would require an unambiguous statutory provision and a tangled web of
argument for drawing a far-fetched implication, cannot be a substitute for an
express statutory provision. In the matter of initiation of proceeding before a
special Judge under Sec. 8 (1), the Legislature while conferring power to take
cognizance had three opportunities to unambiguously state its mind whether
the cognizance can be taken on a private complaint or not. Thefirst onewasan
opportunity to provide in Sec. 8 (1) itself by merely stating that the special
Judge may take cognizance of an offence on a police report submitted to it by
an investigating officer conducting investigation as contemplated by Sec. 5A.
While providing for investigation by designated police officers of superior rank,



Sending Of Complaint U/S 156(3) Crpc... [ 47

the Legidlature did not fetter the power of special Judge to take cognizancein a
manner otherwise than on police report. The second opportunity was when by
Sec. 8 (3) a status of a deemed public prosecutor was conferred on a private
complainant if he chooses to conduct the prosecution. The Legislature being
aware of a provision like the one contained in Sec. 225 of the Cr. P. C., could
have as well provided that in every trial before a special Judge the prosecution
shall be conducted by a Public Prosecutor, though that itself would not have
been decisive of the matter. And the third opportunity was when the Legislature
while prescribing the procedure prescribed for warrant cases to be followed by
special Judge did not provide by a specific provision that the only procedure
which the special Judge can follow is the one prescribed for trial of warrant
cases on a police report. The disinclination of the Legislature to so provide
points to the contrary and no canon of construction permits the court to go in
search of a hidden or implied limitation on the power of the special Judge to
take cognizance unfettered by such requirement of its being done on a police
report alone. In our opinion, it isno answer to thisfairly well-established legal
position that for the last 32 years no case has come to the notice of the court in
which cognizance was taken by a special Judge in a private complaint for
offences punishable under the 1947 Act. If something that did not happeninthe
past isto bethe solereliable guide so asto deny any such thing happening inthe
future, law would be rendered static and slowly wither away. One would
therefore, require a cogent and explicit provision to hold that Sec. 5A displaces
thisscheme.” TheHon'ble Supreme Court thus uphel d the maintai nability.

Proceeding on a Complaint:

When aprivate complaint isfiled before the M agistrate, he hastwo options. He may take
cognizance of the offence under Section 190 Cr.P.C. and proceed further inenquiry or trial. A
Magistrate, who is otherwise competent to take cogni zance, without taking cognizance under
Section 190, may direct an investigation under Section 156(3) Cr.P.C. The Magistrate, whois
empowered under Section 190 to take cognizance, alone, has the power to refer a private
complaint for policeinvestigation under Section 156(3) Cr.P.C. On receipt of private complaint
under Section 200 of Cr.R.C., the Magistrate had two options, (i) to take cognizanceand (ii) to
refer the sworn statement of the complainant or any one of the complainantsfor investigation and
then decideelther to issue processor call upon the petitionersto substantiate. The conspectus of
theprovisionsof Sections200to 204 of Cr.PC thereforeisnecessary. The schemeenumeratedin
these provisionsleaves no scopefor doubt that at the time of taking cognizance, when aprivate
complaintispresented inwriting or when the complainant appears and requeststhe Court through
hisoral statement, the Magistrateis required, inlaw, under Section 200 Cr.P.C to record the
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statement of the complainant if itisan oral complaint. If itisinwriting, then he hasto read the
statement for the purpose of forming "an opinion”. The word "opinion™ spells out that the
Magistrateisrequired to read the propositionsfor a substantive sati sfaction and not objective
assessment. No doubt, certain caselawsare cited at the bar frequently to show that itisonly an
empty formality. Reference may be madeto decision of the Hon'ble KarnatakaHigh Court inthe
matter of M Rajesh Palani vs The Station House Officer dtd 18 August, 2014 [https.//
indiankanoon.org/doc/123971387/] A Magistrate deal swith acomplaint casein consonance with
theprovisionsof Chapter XV of the Codeof Criminal Procedure. Section 200 of the said Chapter
providesthat aM agistrate empowered to take cognizance of an offence shall examine upon oath
the complainant and thewitnesses present, if any. After following thesaid provison, aMagisirate:
(@) if findsthat heisnot competent to take cognizance of an offence, should resort totheprovisions
of Section 201 and return the complaint for its presentation beforethe proper Court. If itisanora
complaint, the Magistrate may direct the complanant "to the proper Court".

Thus, onacareful consderation of thefactsand circumstancesof the casethefollowing legal
propositionsemerge—

1. That aMagistrate can order investigation under section 156(3) only at the pre-
cognizance stage, that isto say, before taking cognizance under sections 190, 200
and 204 and where aM agistrate decidesto take cognizance under the provisions of
Chapter 14 heisnot entitled in law to order any investigation under section 156(3)
though in cases not falling within the proviso to section 202 he can order an
investigation by the policewhichwould bein the nature of an enquiry ascontemplated
by section 202 of the Code.

2. WhereaMagistrate choosesto take cognizance, he can adopt any of thefollowing
dterndives

(& Hecan pursuethat complaint andif satisfied that there are sufficient groundsfor
proceeding, he can straightaway issue processto the accused but before he does
so hemust comply with the requirementsof section 200 and record the evidence
of thecomplainant or hiswitnesses.

(b) The Magistrate can postpone the issue of process and direct an enquiry by
himsdlf.

(c) TheMagistrate can postponetheissue of processand direct an enquiry by any
other person or aninvestigation by thepolice.

3. Incasethe Magistrate after considering the statement of the complainant and the
witnessesor asaresult of theinvestigation and theenquiry ordered isnot satisfied that
thereare sufficient groundsfor proceeding, he can dismissthe complaint. Rosy &
Another Vs. Stateof Kerala (2000 (1) SCR 107) may bereferred.
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Where aMagistrate ordersinvestigation by the police, before taking cognizance under
section 156(3) of the Code and receives the report thereupon he can act on the report and
dischargethe accused or straightaway issue process against the accused or apply hismindtothe
complaint filed before him and take action under section 190 asdescribed above. [TulaRam &
OrsvsKishore Singh [1977 AIR 2401, 1978 SCR (1) 615]

I nvestigation:

'Investigation' isdefined in Section 2(h) of the codeto includedl the proceedingsunder the
Codefor the collection of evidence conducted by apoliceofficer or by any person (other thana
Magistrate) whoisauthorised by aMagistratein thisbehalf. 'Policereport' isdefined in Section
2(r) to mean areport forwarded by a police officer to aMagistrate under sub-s. (2) of Section
173. Chapter X11 deals with investigation of a cognizable case. Section 156(1) and (2) are
relevant, and may be extracted:—

"156(1) Any officer in charge of a police station may, without the order of a
Magistrate, investigate any cognizable case which a Court having jurisdiction over
the local area within the limits of such station would have power to inquireinto or try
under the provisions of Chapter XII1.”

Section 36 conferspower of an officer-in-charge of apolice station, on all policeofficers, superior
inrank to an officer-in-charge of apolice station. Section 173 providesfor submission of areport
by an officer in charge of apolice station on completion of theinvestigation to the Magistrate
empowered to take cognizance of the offence.

The State of Bihar isgoverned by the Indian PoliceAct, 1861, (‘Act' for short), becauseit
has not enacted any PoliceAct of itsown. In Section 1 of theAct theword 'Police' isdefined to
includeall personswho shall beenrolled under theAct and thewords'genera policedistrict' are
defined to embrace any presidency, State or place, or any part of any presidency, State or place,
inwhichtheAct shall be ordered to take effect. Section 3 of the Indian Police Act providesas
under—

"3. The superintendence of the police throughout a general police-district shall
vest in and, shall be exercised by the State Government to which such district is
subordinate; and except as authorised under the provisions of this Act, no person,
officer or Court shall be empowered by the State Gover nment to supersede or control
any police functionary”.

The Hon'ble Supreme Court in H.N. Rishbud and Inder Singh v. The State of Delhi
(1955 AIR 196, 1955 SCR (1)1150 ), described the procedure prescribed for investigation
under Ch. X1V of the Code of Criminal Procedure as. "Thus, under the Code, investigation
consists generally of the following steps. (1) Proceeding to the spot, (2) Ascertainment of
the facts and circumstances of the case, (3) Discovery and arrest of the suspected offender,
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(4) Collection of evidence relating to the commission of the offence which may consist of (a)
examination of various per sons (including the accused) and the reduction of their statements
into writing, if the officer thinksfit, (b) the search of places or seizure of things considered
necessary for the investigation and to be produced at the trial, and (5) Formation of the
opinion asto whether on the material collected thereisa caseto place the accused before a
Magistrate for trial and if so taking the necessary steps for the same by filing of a charge-
sheet under section 173."

The Court, however, hasnot said that if apolice officer takesmerely one or two of the steps
indicated by it, what he has done must necessarily beregarded asinvestigation. Investigation, in
substance, meanscollection of evidencerd ating to thecommission of theoffence. Thelnvestigating
Officeris, for thispurpose, entitled to question personswho, in hisopinion, are ableto throw light
on the offence which has been committed and islikewise entitled to question the suspect and is
entitled to reducethe statements of persons questioned by him towriting. Heisalso entitled, to
search the place of the offence and to search other places with the object of seizing articles
connected with the offence. No doubt for this purpose he hasto proceed to the spot wherethe
offencewas committed and do various other things. But the main object of investigation being to
bring homethe offenceto the offender, theessentia part of thedutiesof an Investigating Officer in
thisconnection, gpart from arresting the offender, isto collect al materid necessary for establishing
the accusation against the offender. Merely making some preliminary enquiriesupon recel pt of
information from an anonymous source or asource of doubtful reliability for checking up the
correctness of the information, does not amount to collection of evidence and so cannot be
regarded asinvestigation. [1964AIR 221, 1964 SCR (3) 71]

Investigation And Preliminary Enquiry:

There hasbeen quitealong debate on Preliminary Enquiry and Investigation. A two-Judge
Bench of theHon'ble Supreme Court in, L alita Kumari vs. Gover nment of Uttar Pradesh &
Ors. (2008) 7 SCC 164, after noticing the disparity inregistration of FIRsby police officerson
caseto case basi sacrossthe country, issued notice to the Union of India, the Chief Secretaries of
all the Statesand Union Territoriesand Director Generalsof Police/ Commissionersof Policeto
theeffect that if stepsare not taken for registration of FIRsimmediately and the copiesthereof are
not handed over to the complainants, they may move the Magistrates concerned by filing
complaint petitionsfor appropriatedirection(s) to the police, to register the caseimmediately and
for apprehending the accused persons, failing which, contempt proceedings must beinitiated
againgt such delinquent policeofficersif no sufficient causeisshown. Other view wasan officer-in-
charge of a police station is not obliged under law, upon receipt of information disclosing
commission of acognizable offence, to register acase rather the discretion lieswith him, in
appropriate cases, to hold some sort of preliminary inquiry inrelationto the veracity or otherwise
of theaccusationsmadein thereport. In support of hissubmission, they placed reliance upon two-



Sending Of Complaint U/S 156(3) Crpc... [ 51

Judge Bench decisions of the Hon'ble Supreme Court in P. Sirajuddin vs. State of Madras
(1970) 1 SCC 595, Sevi vs. State of Tamil Nadu 1981 Supp SCC 43, Shashikant vs.
Central Bureau of Investigation (2007) 1 SCC 630, and Rajinder Singh Katoch vs.
Chandigarh Admn. (2007) 10 SCC 69. Inview of the conflicting decisionsof the Court onthe
Issue, the matter wasreferred to alarger bench. The question posed was. whether under Section
154 CrPC, apoliceofficer isbound to register an FIR when acognizabl e offenceis made out or
he (police officer) hasan option, discretion or | atitude of conducting somekind of preliminary
inquiry beforeregistering the FIR. The use of theword “shall” in Section 154(1) of the Code
clearly showsthelegidativeintent, that it ismandatory toregister an FIRif theinformation givento
the policedisclosesthe commission of acognizable offence. Thelegidativeintent of Section154is
vividly elaboratedin Bhajan Lal (1992A1R 604, 1990 SCR Supl. (3) 259) whichisasunder:—

“30. The legal mandate enshrined in Section 154(1) is that every information
relating to the commission of a " cognizable offence” (as defined Under Section 2(c) of
the Code) if given orally (in which caseit isto be reduced into writing) or inwriting to
"an officer incharge of a police station" (within the meaning of Section 2(o) of the
Code) and signed by the informant should be entered in a book to be kept by such
officer in such form as the Sate Government may prescribe which formis commonly
called as"First Information Report” and which act of entering the information in the
said formis known as registration of a crime or a case.

31. At the stage of registration of a crime or a case on the basis of theinformation
disclosing a cognizable offence in compliance with the mandate of Section 154(1) of
the Code, the concerned police officer cannot embark upon an inquiry as to whether
the information, laid by the informant is reliable and genuine or otherwise and refuse
to register a case on the ground that the information is not reliable or credible. On the
other hand, the officer in charge of a police station is statutorily obliged to register a
case and then to proceed with the investigation if he has reason to suspect the
commission of an offence which he is empowered under Section 156 of the Code to
investigate, subject to the proviso to Section 157. In case, an officer in charge of a
police station refusesto exercisethejurisdiction vested in himand to register acaseon
the information of a cognizable offence reported and thereby violates the statutory
duty cast upon him, the person aggrieved by such refusal can send the substance of the
information in writing and by post to the Superintendent of Police concerned who if
satisfied that the information forwarded to him discloses a cognizabl e offence, should
either investigate the case himself or direct an investigation to be made by any police
officer subordinate to himin the manner provided by sub-section (3) of Section 154 of
the Code.”

TheHon'ble constitution Benchinthesaid L alithaKumari Vs. State of UP [2013 (4)
Crimes 243 (SC) settled the controversy making following Conclusion/Directions—
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“111) In view of the aforesaid discussion, we hold: i) Registration of FIR is
mandatory under Section 154 of the Code, if the information discloses commission of
a cognizable offence and no preliminary inquiry ispermissiblein such a situation. ii) If
the information received does not disclose a cognizable offence but indicates the
necessity for an inquiry, a preliminary inquiry may be conducted only to ascertain
whether cognizable offenceisdisclosed or not. iii) If theinquiry disclosesthe commission
of a cogni zable offence, the FIR must beregistered. In caseswhere preliminary inquiry
ends in closing the complaint, a copy of the entry of such closure must be supplied to
the first informant forthwith and not later than one week. It must disclose reasons in
brief for closing the complaint and not proceeding further. iv) The police officer cannot
avoid his duty of registering offence if cognizable offence is disclosed. Action must be
taken against erring officers who do not register the FIR if information received by
him discloses a cognizabl e offence. v) The scope of preliminary inquiry is not to verify
the veracity or otherwise of the information received but only to ascertain whether the
information reveals any cognizable offence. vi) As to what type and in which cases
preliminary inquiry is to be conducted will depend on the facts and circumstances of
each case. The category of cases in which preliminary inquiry may be made are as
under: a) Matrimonial disputes/ family disputes b) Commercial offences c) Medical
negligence casesd) Corruption casese) Caseswherethereisabnormal delay/lachesin
initiating criminal prosecution, for example, over 3 months delay in reporting the
matter without satisfactorily explaining the reasons for delay. The aforesaid are only
illustrations and not exhaustive of all conditions which may warrant preliminary
inquiry. vii) While ensuring and protecting therights of the accused and the complainant,
apreliminary inquiry should be made time bound and, in any case, it should not exceed
7 days. The fact of such delay and the causes of it must be reflected in the General
Diary entry. viii) Sncethe General Diary/Sation Diary/Daily Diary istherecord of all
information received in a police station, we direct that all information relating to
cognizabl e offences, whether resulting in registration of FIR or leading to an inquiry,
must be mandatorily and meticulously reflected in the said Diary and the decision to
conduct a preliminary inquiry must also be reflected, as mentioned above.” So, now it
iIsmandatory for the Policeto register the FIR and investigate, if cognizable offenceis
reported to it except for the given exceptions.

Differencebetween investigation U/S156(3) and 202 Cr.P.C :

Section 156 falling within Chapter XI1, dealswith powersof policeofficersto investigate
cognizable offences. Investigation envisaged in Section 202 contained in Chapter XV isdifferent
from theinvestigation contemplated under Section 156 of the Code. Chapter X11 of the Code
containsprovisionsre ating to "informationto the policeand their powerstoinvestigate”, whereas
Chapter XV, which contains Section 202, dealswith provisionsrelating to the stepswhich a
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Magistrate has to adopt while and after taking cognizance of any offence on a complaint.
Provisionsof the abovetwo chaptersdea with two different facetsaltogether, though there could
beacommonfactor i.e. complaint filed by aperson. Section 156, falling within Chapter X1 dedls
with powersof the policeofficerstoinvestigate cognizable offences. True, Section 202, whichfals
under Chapter XV, dsorefersto the power of aMagistrateto "direct aninvestigation by apolice
officer". But theinvestigation envisagedin Section 202isdifferent fromtheinvestigation contemplated
In Section 156 of the Code. The various stepsto be adopted for investigation under Section 156
of the Code have been elaborated in Chapter X1 of the Code. Such investigation would start with
making theentry inabook to be kept by the officer in charge of apolice station, of the substance
of theinformation rel ating to the commission of acognizable offence. Theinvestigation started
thereafter can end up only with thereport filed by the police asindicated in Section 173 of the
Code. Theinvestigation contemplated in that chapter can be commenced by the police even
without the order of aMagistrate. But that does not mean that when a Magistrate orders an
investigation under Section 156(3) it would beadifferent kind of investigation. Suchinvestigation
must also end up only with thereport contempl ated in Section 173 of the Code. But the significant
point to be noticed is, when a Magistrate ordersinvestigation under Chapter XI1 he does so
before hetakes cognizance of the offence. But aM agistrate need not order any suchinvestigation
if he proposesto take cognizance of the offence. Once he takes cognizance of the offence hehas
tofollow the procedure envisaged in Chapter XV of the Code. A reading of Section 202(1) of the
Codemakesthe position clear that the investigation referred to thereinis of alimited nature. The
Magistrate can direct such aninvestigation to be made either by apolice officer or by any other
person. Suchinvestigationisonly for hel ping the Magistrate to decide whether or not thereis
sufficient ground for himto proceed further. Thiscan be discerned from the culminating wordsin
Section 202(1) i.e. "or direct an investigation to be made by apolice officer or by such other
person as hethinksfit, for the purpose of deciding whether or not thereis sufficient ground for
proceeding”.

Cognizance

Cognizanceisthefundamental judicial act for amagistrate, but it'sdefinition isone of the
most debatabl e topicsof criminal law. The Supreme Court inthe case of State of Kar nataka
and another v Pastor P Raju, (2006) 6 SCC 728, explained theword " cognizance' and termed
it asjudicioushearing of amatter and held asunder:—

"10. Several provisions in Chapter XIV of the Code of Criminal Procedure use
the word "cognizance". The very first section in the said Chapter viz. Section 190 lays
down how cognizance of offences will be taken by a Magistrate. However, the word
"cognizance" has not been defined in the Code of Criminal Procedure. The dictionary
meaning of the word "cognizance" is - "judicial hearing of a matter". The meaning of
the word has been explained by judicial pronouncementsand it has acquired a definite
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connotation. The earliest decision of the Hon'ble Supreme Court on the point isR.R.
Chari v State of U.P,, AIR 1951 SC 207 wherein it was held : ... taking cognizance
does not involve any formal action or indeed action of any kind but occurs as soon as
a Magistrate as such applies his mind to the suspected commission of an offence” In
Darshan Singh Ram Kishan v State of Maharashtra, AIR 1971 SC 2372 while
considering Section 190 of the Code of 1898, it was observed that, " Taking cognizance
does not involve any formal action or indeed action of any kind but occurs as soon as
a Magistrate as such applies his mind to the suspected commission of an offence.
Cognizance, therefore, takes place at a point when a Magistrate first takes judicial
notice of an offence. Thisis the position whether the Magistrate takes cognizance of
an offence on a complaint, or on a policereport, or upon information of a person other
than a police officer."

Smilarly, inthecaseof SK. Sinha, Chief Enfor cement Officer v Videocon I nter national
Ltd. and others, (2008) 2 SCC 492, the Hon'’ ble Supreme Court explained that expression
"cognizance" has not been defined in the Code but theword isnot of indefiniteimport. It hasno
esoteric or mystic significancein crimind law. It merely means' become aware of and when used
with reference to a Court or a Judge, it connotes "to take notice of judicially”. Taking
cognizance does not involve any formal action of any kind. It occurs as soon asaMagistrate
applies his mind to the suspected commission of an offence. Cognizance is taken prior to
commencement of criminal proceedings. Taking of cognizanceisthusasinequanon or condition
precedent for holding avalidtrid. It isa so settled that cognizanceistaken of an offence and not of
an offender. TheApex Court inthe case of Anil Saranv. State of Bihar and Anr. 1996 AIR 204,
1995 SCC (6) 14, hasheld that assoon asthe M agistrate applieshisjudicial mind to the offence
stated in the complaint or the police report etc., cognizanceis said to be taken. It is further
observed that whether the M agistrate has taken cognizance of offenceonacomplaint or ona
policereport or upon information of aperson other than the Police Officer, determinesthe course
of further action taken pursuant thereto and the attending circumstances of the particular case
including themodein which the caseis sought to be dealt with or the nature of the action taken by
theMagistrate. In State of West Bengal and Another v. Mohd. Khalid and Others(1995) 1
SCC 684, the Hon' ble Apex Court has observed asfollows: “ It isnecessary to mention here
that taking cognizance of an offenceis not the same thing asissuance of process. Cognizance
is taken at the initial stage when the Magistrate applies his judicial mind to the facts
mentioned in a complaint or to a policereport or upon information received from any other
per son that an offence has been committed. Theissuance of processisat a subsequent stage
when after considering the material placed before it the court decides to proceed against
the offender s against whom a prima facie caseis made out.” Thefollowing observations of
Mr. Justice Das Guptain the case of Superintendent and Remembrancer of Legal Affairs, West
Bengal v. Abani Kumar BanerjeeAlIR 1950 Cal 437 areworth noting —
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“ What istaking cognizance has not been defined in the Criminal Procedure Code
and | have no desire to attempt to defineit. It seemsto me clear however that beforeit
can be said that any magistrate has taken cognizance of any offence under Section
190(1)(a) Criminal Procedure Code, he must not only have applied his mind to the
contents of the petition but he must have done so for the purpose of proceeding in a
particular way as indicated in the subsequent provisions of this Chapter - proceeding
under Section 200 and thereafter sending it for inquiry and report under Section 202.
When the Magistrate applies his mind not for the purpose of proceeding under the
subsequent sections of this Chapter, but for taking action of some other kind, e.g.,
ordering investigation under Section 156(3), or issuing a search warrant for the
purpose of the investigation, he cannot be said to have taken cognizance of the
offence.” The observations of Mr. Justice Das Gupta above referred to were also
approved by the Hon'ble Supreme Court in the case of Narayandas Bhagwandas
Madhavdasv. State of West Bengal, 1959 AIR 1118, 1960 SCR (1) 93 and Gopal
Das Sindhi And Ors. vs State Of Assam And Anr. [1961 CriLJ 39]. In the case of
Gopal Das Sindhi and Ors. v. State of Assam & Anr, the Hon'ble Apex Court while
approving the observations of Justice Das Guptain the casereferred to above observed as
follows:- "It would be clear fromthe observations of Mr. Justice Das Gupta that when
a Magistrate applies his mind not for the purpose of proceeding under the various
sections of Chapter XVI but for taking action of some other kind,, e.g. ordering
investigation under section 156(3) or issuing a search warrant for the purpose of
investigation, he cannot be said to have taken cognizance of any offence.” To the same
effect isthe decision of the Hon'ble Supreme Court in Jamuna Singh & Ors.v. Bhadai
Sah( 1964 AlIR 1541, 1964 SCR (5) 37), "It iswell settled now that when on a petition
of complaint being filed before hima Magistrate applies hismind for proceeding under
the various provisions of Chapter XVI of the Code of Criminal Procedure, he must be
held to have taken cognizance of the offence mentioned in the complaint. When
however he applies his mind not for such purpose but for purposes of ordering
investigation under section 156(3) or issues a search warrant for the purpose of
investigation he cannot be said to have taken cognizance of any offence.” Our own
Hon'ble Patna High Court had held in Ram Narain Giri Vs. State Of Bihar & Anr
(Criminal Miscellaneous N0.6160 OF 1999) that, at the time of taking cognizance, the
Magistrateisnot required to give adetailed description of thead legationintheorder. Itisthe
complete satisfaction of the Magistrate on the basis of material available before him
disclosing primafacie commission of the offenceto further proceedinthecase. Thisisin
consonance with the decision of the Hon'ble Supreme Court in R. R. Chari and Darshan
Singh Ram Kishun case noted aboveto the effect that cognizance requiresno forma action.
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Roleof aMagistratein Investigation :

Generd Law isthat normdly the Magistrate should not and cannot interfereintheinvestigation.
Therewas apparent reluctance of superior courtsonthis. In State Of HaryanaAnd OrsvsCh.
Bhajan Lal And Ors[1992 AIR 604, 1990 SCR Supl. (3) 259] the Hon'ble Supreme Court
had observed :—

“Thenext aspect to be considered iswhether it isopentothe Court tointerferewith the
Investigation whichisstill proceeding. It hasbeen conceded beforeusand rightly inour view,
that investigation isamatter for the police under the scheme of the Code. Judicia opinion
seemsto be settled and we have several authorities of this Court whereinterference by the
Court into police investigation has not been approved. A three Judge Bench of Hon’ ble
Supreme Court in the case of State of West Bengal v. S. N. Basak, (1963 AIR 447,
1963 SCR (2) 52) quoted with approvalthe observations of the Judicial Committeeinthe
caseof King Emperor v. Khwaja Nazir Ahmad, ((1945) 47 BOMLR 245) wherethe
Hon'ble Privy Council observed: "The functions of the judiciary and the police are
complementary, not overlapping, and the combination of individual liberty with adue
observance of law and order isonly to be obtained by leaving each to exercise its own
function, always, of course, subject to theright of the Court to intervenein an appropriate
case when moved under s. 491 of the Criminal Procedure Codeto givedirectionsinthe
nature of habeas corpus. | n such acase asthe present, however, the Court'sfunctionsbegin
whenachargeispreferred beforeit, and not until then. The question again arosein the case
of S.N. Sharmav. Bipin Kumar Tiwari & Ors.(1970AIR 786, 1970 SCR (3) 946) on
this occasion the Hon'ble Supreme Court was called upon to examine the scope of
magisteria power. After referring to therelevant sections, the Hon'ble Court concluded that:
"The scheme of these sections, thus, clearly is that the power of the police to
Investigate any cognizable offence is uncontrolled by the Magistrate, and it isonly in
cases where the police decide not to investigate the case that the Magistrate can
intervene and either direct an investigation or, in the alternative, himself proceed or
depute a Magistrate subordinate to himto proceed to enquireinto the case. The power
of the police to investigate has been made independent of any control by the
Magistrate." Thereisaclear cut and well demarcated sphereof activity inthefield of crime
detection and crime punishment. Investigation of an offenceisthefield exclusively reserved
for the executive through the police department, the superintendent over which vestsinthe
State Government. The executivewhichischarged with aduty to keep vigilance over law
and order situation isobliged to prevent crime and if an offenceisalleged to have been
committedit isitsbounden duty toinvestigateinto the offence and bring the offender to book.
Onceit investigates and finds an offence having been committed it isits duty to collect
evidencefor the purposeof proving theoffence. Oncethat iscompleted and theinvestigating
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officer submitsreport to the Court requesting the Court to take cognizance of the offence
under s. 190 of the Codeitsduty comesto an end. On acognizance of the offence being
taken by the Court the police function of investigation comes to an end subject to the
provision contained ins. 173(8). From there commencesthe adjudicatory function of the
judiciary to determine whether an offence has been committed and if so, whether by the
person or persons charged with the crime by the policeinitsreport to the Court, and to
award adequate punishment according to law for the offence proved to the sati sfaction of the
Court. Thereisthus awell defined and well demarcated function in thefield of crime
detection and its subsequent adjudication between the police and the Magistrate. Thishas
been recognised way back in King Emperor v. KhwajaNazir Ahmad, wherethe Hon'ble
Privy Council observed asunder: "In India, ashasbeen shown, thereisastatutory right on
thepart of the policeto investigate the circumstances of an aleged cognizable crimewithout
requiring any authority fromthejudicia authoritiesandit would, astheir Lordshipsthink, be
anunfortunateresult if it should beheld possibleto interferewith those statutory rightsby an
exerciseof theinherent jurisdiction of the Court. Thefunctionsof thejudiciary and the police
are complementary, not overlapping, and the combination of individual liberty with adue
observance of law and order is only to be obtained by leaving each to exerciseitsown
function, always, of course, subject to theright of the Court to intervenein an appropriate
case when moved under s. 491 of the Criminal Procedure Codeto givedirectionsinthe
nature of habeas corpus. In such acase asthe present, however, the court'sfunctionsbegin
whenachargeispreferred beforeit, and not until then™. Thisview of the Judicid Committee
clearly demarcatesthefunctionsof the executiveand thejudiciary inthefield of detection of
crimeanditssubsequent trial and it would appear that the power of the policetoinvestigate
into acognizable offenceisordinarily not to beinterfered with by thejudiciary. In State of
Bihar And Anr VsJ.A.C. SaldanhaAnd Ors[1980AIR 326, 1980 SCR (2) 16] it was
held that the core of the Sections 156, 157 and 159 of the Code of Criminal Procedureis
that if apoliceofficer hasreason to suspect the commission of acognizable offence, hemust
either proceed with theinvestigation or cause an investigation to be proceeded with by his
subordinate; that in acasewherethe police officer seesno sufficient ground for investigation,
he can dispense with the investigation altogether; that the field of investigation of any
cognizable offenceisexclusvey withinthedomain of theinvestigation agenciesover which
the Courts cannot have control and have no power to stifle or impinge upon the proceedings
Intheinvestigation so long astheinvestigation proceedsin compliancewith the provisions
relating to investigation and that it isonly in acasewherein apolice officer decidesnot to
Investigate an offence, the concerned Magi strate can interveneand elther direct aninvestigation
orinthedternative, if hethinksfit, hehimself can, a once proceed or depute any Magistrate
sub-ordinate to him to proceed to hold apreliminary inquiry into or otherwiseto dispose of
thecaseinthemanner provided inthe Code. Still, thelaw wasconsistent that ball finally lied
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with court andit had full discretion to accept or reject the policereport and issuedirectionfor
further investigation. In AIR 1968 SUPREME COURT 117 " Abhinandan Jha Vs.
Dinesh Mishra", itwasheldthat If, the Magistratefeel s, after considering thefinal report,
that the investigation is unsatisfactory, or incomplete, or that there is scope for further
Investigation, it will be open to the Magistrateto declineto accept thefinal report and direct
the police to make further investigation, under Section 156 (3). Even if the Police had
exonerated someor al accused, it had alwaysbeen withinthe domain of the Magistrateto
take cognizance, if hefound primafacie material. However, oninvestigation, thetrend has
changed with decision of the Hon'ble Supreme Court in Sakiri Vasu v State of U.P.
(2008) 2 SCC 409, whereit hasbeen held that if aperson hasagrievancethat hisFIR has
not been registered by the police, or having beenregistered, proper investigation isnot being
done, then the remedy of the aggrieved personisnot to go the High Court under Article 226
of the Congtitution of India, but to gpproach the M agi strate concerned under Section 156(3)
CrPC. If such an application under Section 156(3) CrPC is made and the Magistrateis,
prima facie, satisfied, he can direct the FIR to be registered, or if it has already been
registered, hecandirect proper investigation to bedonewhichincludesin hisdiscretion, if he
deemsit necessary, recommending change of the investigating officer, so that a proper
investigation isdonein thematter. In one of the cases, the Hon' ble Supreme Court observed
“We have said this in Sakiri Vasu case because what we have found in this country is
that the High Courts have been flooded with writ petitions praying for registration of
the first information report or praying for a proper investigation. Under Section
156(3) CrPC, thiscourt can: (i) direct registration of FIR, (ii) if FIR has already been
registered, issue a direction for proper investigation to be made, which includes, if he
deems it necessary, recommending change of investigating officer, and can also (iii)
monitor theinvestigation.” [Sudhir Bhaskarrao Tambev. Hemant Yashwant Dhage,
(2016) 6 SCC 277].

Order for Investigation U/S 156(3) Cr.P.C. by theM agistrate:

Section 156 under Chapter X1I of the CrPC gives police officer powersto investigate
cognizableoffenceinthreestuations. It readsasunder:—

"(1) Any officer in charge of a police station may, without the order of a
Magistrate, investigate any cognizable case which a Court having jurisdiction over
thelocal area within the limits of such station would have power to enquireinto or try
under the provisions of Chapter XI11. (2) No proceeding of a police officer in such case
shall at any stage be called in question on the ground that the case was one which such
officer was not empowered under this section to investigate. (3) Any Magistrate
empowered under section 190 may order such an investigation as above- mentioned. "



Sending Of Complaint U/S 156(3) Crpc... [ 59

In Dilawar Singh v. State of Delhi, (2007) 12 SCC 641, the Hon'ble Supreme Court
ruled thus: (SCC pg 647, para18) —

“The clear position therefore is that any Judicial Magistrate, before taking
cognizance of the offence, can order investigation under Section 156 (3) of the Code. If
he does so, he is not to examine the complainant on oath because he was not taking
cognizance of any offence therein. For the purpose of enabling the police to start
investigation it isopen to the Magistrateto direct the policetoregister an FIR. Thereis
nothingillegal in doing so. After all, registration of an FIR involves only the process of
entering the substance of the information relating to the commission of the cognizable
offence in a book kept by the officer in charge of the police station as indicated in
Section 154 of the Code. Even if a Magistrate does not say in so many words while
directing investigation under Section 156 (3) of the Code that an FIR should be
registered, it isthe duty of the officer in charge of the police station to register the FIR
regarding the cognizable offence disclosed by the complainant because that police
officer could takefurther stepscontemplated in Chapter Xl of the Code only thereafter”

In CREF FinanceLtd. v. Shree Shanthi Homes(P) Ltd., (2005) 7 SCC 467, the Court
while dealing with the power of the Magistrate taking cognizance of the offences, hasopined that
having cond dered the complaint, the M agistrate may consider it appropriateto send the complaint
to the policefor investigation under Section 156 (3) of the Code of Criminal Procedure. And
again,inMadhaov. State of Mahar ashtra, (2013) 5 SCC 615, it was observed,

“When a Magistrate receives a complaint, he is not bound to take cognizance if
thefactsalleged in the complaint disclose the commission of an offence. The Magistrate
has discretion in the matter. If on a reading of the complaint, he finds that the
allegations therein disclose a cognizable offence and the forwarding of the complaint
to the police for investigation under Section 156 (3) will be conducive to justice and
save the valuable time of the Magistrate from being wasted in enquiring into a matter
which was primarily the duty of the police to investigate, he will be justified in
adopting that course as an alternative to taking cognizance of the offence itself. As
said earlier, in the case of a complaint regarding the commission of a cognizable
offence, the power under Section 156 (3) can be invoked by the Magistrate before he
takes cognizance of the offence under Section 190 (1) (a). However, if he once takes
such cognizance and embarks upon the procedure embodied in Chapter XV, heis not
competent to revert back to the pre- cognizance stage and avail of Section 156 (3).”

Recently, in Ramdev Food Products (P) Ltd v. State of Gujar at, (2015) 6 SCC 439,
whilededing with the exercise of power under section 156(3) CrPC by thelearned Magistrate, a
three- Judge Bench hasheld that, (SCC p. 456, para22) “ Thedirection under Section 156(3)
Isto beissued, only after application of mind by the Magistrate. When the Magistrate does
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not take cognizance and does not find it necessary to postpone the issuance of process and
finds a case made out to proceed forthwith, direction under the said provision isissued. In
other words, where on account of credibility of information available, or weighing the
interest of justice it is considered appropriate to straightaway direct investigation, such a
directionisissued. The cases where Magi strate takes cognizance and postponesissuance of
process are cases where the Magistrate has yet to determine -existence of sufficient ground
to proceed” . After andyzing the statutory provisionsof the Cr.PC. and theearlier decisonsof the
Supreme Court as stated herein above, the Hon' ble Court observed in paras 27 to 31 asunder:—

“ Regard being had to the aforesaid enunciation of law, it needs to be reiterated
that the learned Magistrate hasto remain vigilant with regard to the allegations made
and the nature of allegations and not to issue directions without proper application of
mind. He has also to bear in mind that sending the matter would be conducive to
justice and then he may passtherequisite order. Thereisno disputethat the Magistrate
has the discretion, but as always discretion does not mean arbitrariness. It means
judicious decision for meeting the ends of justice.”

Pre-requisites/Criteriafor sending the Complaint for I nvestigation U/S156(3) Cr.P.C.:

Itissettled that aMagistrate can order investigation under Section 156(3) only at the pre-
cognizance stage, that is to say, before taking cognizance under Sections 190 and where a
M agistrate decidesto take cogni zance under the provisions of Chapter 14, heisnot entitledinlaw
to order any investigation under Section 156(3) though in casesnot falling within the provisoto
Section 202 he can order aninvestigation by the police which would bein the nature of an enquiry
as contemplated by Section 202 of the Code.

Section 154 of the CrPC under Chapter XI1 enables every person, who intendsto report
relating to commission of acognizabl e offenceto gpproach an officer-in-charge of apolice station,
whothenisrequired to reduce suchinformationinwritingandtoregister an FIR, asprovided for
under Section 154(1) of the Cr.P.C. However, if an officer-in- charge of apolice station refusesto
register an FIR, the person aggrieved may send the substance of such information, inwriting and
by post, to the Superintendent of Police concerned who, if satisfied that suchinformation discloses
commission of acognizableoffence, shal either investigatethe casehimsdlf or direct investigation
made by any policeofficer subordinateto himinview of the provisions contained under Section
154 (3) of the Cr.PC To understand thereal purport of the same, Section 154 hasalso to beread
along with section 156 which provides.—

"156. Police officer’spower to investigate cognizable case—(1) Any officer in
charge of aPolice Station may, without the order of aMagistrate, investigateany cognizable
casewhich acourt having jurisdiction over thelocal areawithinthelimitsof such station
would have power toinquireinto or try under the provisionsof Chapter XII1.



Sending Of Complaint U/S 156(3) Crpc... [ 61

(2) No proceeding of aPolice Officer in any such case shall at any stagebecalledin
guestion on the ground that the case was one which such officer was not empowered under
thissectiontoinvestigate.

(3) Any Magistrate empowered under Section 190 may order such aninvestigation as
mentioned above." Keeping these provisionsin mind, it has to be seen as to when the
Magistrateisrequired to use hisdiscretion.”

Question comeswhether powersvested in the Court under Section 156(3) of the CrPC can
be exercised only when an officer-in-charge of the police station hasrefused to record information
given by theinformant disclosing commission of acognizable offence and also despite being
approached the Superintendent of Police, hasfailed to take appropriate action in the matter as
provided for under section 154(3) of the CrPC or whether the M agi strate can be approached at
thefirst instance. The Hon' ble Supreme Court has considered the exercise of power by the
Magistrate under Section 156(3) CrPC and issuance of direction by the Court inexerciseof such
power in the matter of Priyanka Srivastava and Another vs. State of Uttar Pradesh and
Othersreported in 2015(6) SCC 287, which is an authority on this aspect. The Hon'ble
Supreme Court had observed

"At this stage it is seemly to state that power under Section 156(3) warrants
application of judicial mind. A court of law isinvolved. It isnot the police taking steps
at the stage of Section 154 of the code. A litigant at his own whim cannot invoke the
authority of the Magistrate. A principled and really grieved citizen with clean hands
must have free access to invoke the said power. It protects the citizens but when
pervert litigations takes this route to harass their fellows citizens, efforts are to be
made to scuttle and curb the same". Making this observation, the Hon'ble Apex Court
further went onto hold and direct —

(@ Section 156(3) Cr.P.C gpplicationsareto be supported by an affidavit duly sworn by
the applicant who seekstheinvocation of thejurisdiction of theMagistrate.

(b) Magidrateto verify thetruth and also can verify theveracity of theallegations.

(¢) It cannot be done to take undue advantage in a criminal court asif somebody is
determined to settle the scores.

(d) Therehasto beprior applicationsunder Section 154(1) and 154(3) whilefiling a
petition under Section 156(3)

(e) boththeaspectsshould beclearly spelt out intheapplication and necessary documents
tothat effect shall befiled.

InRamdev Food ProductsPrivateLimited v. Stateof Gujarat [Criminal Appeal No.
600 of 2007 decided on 16.03.2015], while dealing with the exercise of power under Section
156(3) CrPC by thelearned Magistrate, athree-Judge Bench hasheld that: ".... thedirection
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under Section 156(3) isto beissued, only after application of mind by the Magistrate. When
the Magistrate does not take cognizance and does not find it necessary to postponeissuance
of process and finds a case made out to proceed forthwith, direction under the said
provisionisissued. In other words, where on account of credibility of information available,
or weighing the interest of justice it is considered appropriate to straightaway direct
investigation, such a direction is issued. Cases where Magistrate takes cognizance and
postponesissuance of process are cases where the Magi strate has yet to deter mine " existence
of sufficient ground to proceed.”

InBipin Kumar Singh & Anr vsThe Stateof Bihar Cr. WJC No0.413 of 2015 dt.21-
01-2016 [https./lindiankanoon.or g/doc/33529742/], relying upon the decision of theHon'ble
Supreme Court in Priyanka Srivastava case, the Hon’ ble PatnaHigh Court had held that " In
view of the law laid down by the Hon'ble Supreme Court in the matter of Priyanka
Srivastava (supra), before passing the order under Section 156(3) CrPC it was incumbent
upon the learned CJM to ensure that before coming to the Court, the complainant did
approach the officer-in-charge of the police station for recording the information disclosing
commission of a cognizable offence and on refusal to register FIR, the complainant sent the
substance of such information in writing and by post to the Superintendent of Police under
Section 154(3) CrPC. A duty is also cast upon the Magistrate to apply hisjudicial mind at
the time of exercise of power under Section 156(3) Cr.P.C and only a principled and really
aggrieved citizen with clean hands should be allowed to invoke such power."

Inthe matter of Indian Oil Corporation vs. NEPC IndiaLtd. and Othersreportedin
(2006) 6 SCC 736, referring to the growing tendency in businesscircleto convert purely civil
disputesinto criminal cases, the Hon' ble Supreme Court hasheld in paragraphs 13 and 14 as
under:—

"13. While on thisissug, it is necessary to take notice of a growing tendency in
businesscirclesto convert purely civil disputesinto criminal cases. Thisisobviously on
account of a prevalent impression that civil law remedies are time consuming and do
not adequately protect the interests of lenders/creditors. Such a tendency is seen in
several family disputesalso, leading to irretrievable break down of marriages/families.
Thereisalso animpression that if a person could somehow be entangled in a criminal
prosecution, there is a likelihood of imminent settlement. Any effort to settle civil
disputes and claims, which do not involve any criminal offence, by applying pressure
through criminal prosecution should be deprecated and discouraged

14. While no one with a legitimate cause or grievance should be prevented from
seeking remedies available in criminal law, a complainant who initiates or persists
with a prosecution, being fully aware that the criminal proceedings are unwarranted
and hisremedy liesonly in civil law, should himself be made accountable, at the end of
such misconceived criminal proceedings, in accordance with law.”
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InG. Sagar Suri vs. State of UP [2000 (2) SCC 636], this Court observed, "It isto be
seen if a matter, which is essentially of a civil nature, has been given a cloak of criminal
offence. Criminal proceedings are not a short cut of other remediesavailablein law. Before
issuing processa criminal court hasto exercisea great deal of caution. For theaccuseditis
a serious matter. This Court haslaid certain principleson the basis of which the High Court
isto exerciseitsjurisdiction under Section 482 of the Code. Jurisdiction under this Section
has to be exercised to prevent abuse of the process of any court or otherwise to secure the
ends of justice.”

Inthe matter of State of Haryanaand Othersvs. Bhajan Lal and Othersreportedin
1992 Suppl.(1) SCC 335, the Hon' ble Supreme Court haslaid down the principlesonwhich the
superior courts can quash the criminal proceedingsunder Article 226 of the Congtitution of India
or under section 482 CrPC.

Inthe aforesaid decision of Supreme Court in Priyanka Srivastava Case, responsibility was
bestowed uponthe M agistrateto verify thetruth and a so verify the veracity of thead legationsand
caution was advised that it cannot be done to take undue advantage in acriminal court asif
somebody isdetermined to settlethe scores. TheHon' ble PatnaHigh Court in Bipin Kumar Singh
case, hasimpliedly held that theillustrative groundsfor quashing the criminal prosecutionin
authoritativelandmark judgment in Bhgjan La case hasto beruled out. Thegroundsfor quashing,
which hasto beruled out at thetime of making order U/S 156(3) Cr.P.C areasunder:

() WherethedlegationsmadeintheFirst Information Report or thecomplaint, evenif
they aretaken at their face value and accepted in their entirety do not prima-facie
congtitute any offence or make out acase against the accused.

(i) Wheretheallegationsinthe First Information Report and other materials, if any,
accompanyingtheF.1.R. do not discloseacognizableoffence, justifying aninvestigation
by police officers Under Section 156(1) of the Code except under an order of a
Magistrate within the purview of Section 155(2) of the Code.

Wherethe uncontroverted all egationsmadein the FIR or complaint and the evidence collected in
support of the same do not disclosethe commission of any offence and make out acaseagainst the
accused.

() Where, the allegations in the F.I.R. do not constitute a cognizable offence but
congtitute only anon-cognizabl e offence, noinvestigation is permitted by apolice
officer without an order of aMagistrate as contempl ated under Section 155(2) of the
Code.

(i) Wheretheallegationsmadeinthe FIR or complaint are so absurd and inherently
Improbable on the basi s of which no prudent person can ever reach ajust conclusion
that thereissufficient ground for proceeding agai nst the accused.
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(i) Wherethereisan expresslegal bar engrafted in any of the provisionsof the Code or
the concerned Act (under which acrimina proceeding isinstituted) totheinstitution
and continuance of the proceedingsand/or wherethereisaspecific provisoninthe
Code or the concerned Act, providing efficaciousredressfor the grievance of the
aggrieved party.

(iv) Whereacriminal proceedingismanifestly attended with malafideand/or wherethe
proceeding ismalicioudy ingtituted with an ulterior motivefor wreaking vengeanceon
the accused and with aview to spite him dueto private and persona grudge.”

Now, prior to sending any such petition of complaint for itsregistration and investigation w's
156 (3) Cr. PC.itisobligatory for theld. Magistrate to go through the petition of complaint andto
apply hisjudicial mind asto whether it would befit and proper on the basis of allegations made
therein to register a police case and to investigate the matter u/s 156 (3) Cr. PC. for an
gppropriate and effectiveinvestigation into theal egationsmadein the petition of complaint. There
arecaseswhere under compelling circumstances, policeinvestigation isabsol utely necessitated for
recovery of incriminating articleslikewegpon of murder and materidse.g. blood stained wearing
apparels of the deceased or assailants and also for collecting medical papers, Post mortem
Examination Report etc. (suchlistismerdy illustrative not exhaugtive) in case of alegation of very
serious offences and in some other cases of similar nature. In such types of cases Police
investigation should necessarily be ordered in exercise of power u/s156 (3) Cr. PC. Butin other
caseshy exercising hisjudicial discretion, if theld. Magistrateisof the opinion that the police
investigationisnot necessitated inview of nature of alegationsmadeinthe petition of complaint, he
should be prompt enough to take cognizance and to examine witnesses etc. and theresfter, toissue
processin appropriate cases. Itis, therefore, made absol utely, clear that on receipt of apetition of
complaint w/s156 (3) Cr. PC. Id. Magistrateisrequired to weigh both the optionsand, theresfter,
exercisehisjudicid discretioninthisway or that way by examining thenature of allegationsasis
availableat that stagefromthe petition of complaint. Itisnot the spirit of therelevant provision of
law asenshrined u/s 156 (3) Cr. P.C. that in every caseld. Magistrate would s mply forward the
petition of complaint directing itsregistration and investigation without even applying hisjudicia
mind to theallegationslevelled against the accused persons. More o, it is settled position of law
that merealegationswithout any supporting materialswould not justify order for investigation u/s
156 (3) Cr. PC. Infact, the scope of powersavailableto theld Magistrate u/s. 156 (3) Cr. P.C.
islimited. Exercise of such power isrestricted to the extent that after ensuring compliancewith
section 154 (3) Cr. PC.,, if theld. Magistrate is satisfied without taking cognizancethat thereare
materialsin respect of allegations made in the petition of complaint, he could then only pass
directionsor order intermsof section 156 (3) Cr. P.C. Onthe contrary, |d. Magistrate need not
order any suchinvestigation if he proposesto take cognizance of the offence. But once hetakes
cognizance of the offence heisto follow the procedure envisaged in chapter XV of the Code. In
thelight of foregoing discussionsitisheld that evenfor ordering investigation by policeu./s156 (3)
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Cr. PC. theld. Magistrate cannot act merely asapost officeand heisto apply hisjudicia mind
beforedoing so. Itis, however, within the absol ute discretion of theld. Magistrate asto whether he
would exercise the power vested upon him u/s. 156 (3) Cr. P.C. at pre-cognizance stage after
taking into consideration the all egations made in the petition coupled with relevant supporting
materid sthereto. Thereisno scopeto exercisesuch discretion arbitrarily without any application
of judicid mind.

Theword'may" occurring in Section 156(3) Cr.P.C. isof utmost significance. It givesthe
magi strate adiscretionary power to order or not for an investigation into the cognizable offence
disclosed inthe petition. Thisdiscretionary power ought to have been exercised only on reasons
and not on arbitrariness. Thisdiscretionary power hasbeen given to magistratesto enablethemto
deal adequately with both types of the petitions (i) the genuine petitions containing truthful
allegationsabout the commi ssion of the cognizable offenceand (2) the petitionshaving baselessor
fadsedlegations. Theincreasing tendency of the peopleto file petitionson fa sed legations cannot
beignored. The petitions of later category arefiled with the motiveto unnecessarily harassthe
opponents, by taking the undue advantage of the provisionsof Section 156(3) Cr.P.C.

TheHon'bleAllahabad High Courtin Smt. Anjum vs Stateof U.P. & Anr. on 24 January,
2008 https.//indiankanoon.or g/doc/1650049/] had held that, while dealing with the petitions
under Section 156(3) Cr.PC. itistheduty of the magistrateto makeit apoint that no petitioner of
the latter category may succeed in hiswicked game. His petition needsto be dismissed with
firmnessand boldness. At the sametimeit isthe piousduty of the Magistratesto ensurethat no
caseof theformer category may go uninvestigated. The magistratesarethus saddled with agreat
responsibility to keep such abaance. Itisfor this purpose that the magistrates are endowed with
theaforesaid discretionary powers. It isnot an easy task to distinguish between the aforesaid two
typesof petitions. Hencefollowing few guidelinesmay help them, whiledealing with the powers
contained in Section 156(3) Cr.P.C.

(i) Theinvestigation under Section 156(3) Cr.P.C. cannot be ordered wherethe petition
doesnot disclosethe commission of acognizable offence.

(i) Magigratesarenot under any obligationto order theinvestigationinvariably inall the
petitions, which disclosethe commission of the cognizable offences.

(i) Wheretheallegation of the commission of cognizable offenceissupported by any
such documentswhich tendsto inspirethe confidence of the magistrateregarding the
commission of acognizable offence, the magistrate must pass the order for the
investigation. Such documents may includethe medical report or some other cogent
materia of thelikenature.

(iv) Wherethedlegation, initsdf, isof suchanaturewhich naturdly inspirethe confidence
of areasonable man in its truthful ness the magi strate must pass the order for an
investigation. Such alegationsincludethealegation of rgpe, outraging the modesty of
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awoman, sodomy or the offence under Sections 363 and 366 etc, provided the
victimisrelated to the petitioner. Such alegationsinvol vethereputation of thefamily
of thevictimand thepetitioner both, hencesuch dlegationsaregenerdly, not levelled
fasdy. Hencein such casesa so themagistratesmust passtheorder for aninvestigation.

Where the name of the accused isnot known to the petitioner, the chances of false
implication areruled out. Hencein such casesa so, theinvestigation must be ordered,

Wheretherecovery of thevictim or thevictim'scorpseisto bemade, theinvestigation
must be ordered. Such asin the case of alegationsof the offencesunder Section 363,
366 and 364 IPC.

Wheretherecovery of any vauable movable property isto be made and wherethere
is cogent document to show the ownership of the petitioner over such moveable
property, theinvestigation may beordered.

Wherethereisallegation regarding thecommission of aheinousoffence, theinvestigeation
must be ordered. Such asin the case of murder, cul pable homicide not amounting to
murder etc.

Wherethemagistrateisof the opinion that some morefactswhich arein obscurity but
arenecessary to beinvestigated for thejust decision of the case, the magistrate may
order for the investigation provided the petition discloses the commission of a
cognizableoffence.

wherethereisnothing to convince the magistrate regarding the truthfulness of the
alegationand wherethereisnothing to ruleout thepossibilitiesof thealegation being
fase, themagistrate must avoid to passan order for investigation.

In other casesthe magistrate must apply hisown mind and reason whiledealing with
the powersunder Section 156(3) Cr.PC. Themagistrate must wayskeepitinmind
that the passing of an order for investigation in frivolous and vexatious petitions
containing falseallegationsisan abuse of the process of the court. Simultaneously
declining to passtheorder for aninvestigation in genuine petitions containing truthful
allegations, isakinto denial of justiceto the needy persons. Both of these situations
aredangerous.

Itisneither possible nor desirableto lay down any inflexible rulewhich would governthe
exerciseof inherent jurisdiction. No legidative enactment dealing with procedure can providefor
all casesthat may possibly arise. Courts, therefore, have inherent powers apart from express
provisionsof law which are necessary for proper discharge of functionsand dutiesimposed upon
them by law. All courts, whether civil or criminal possess, in theabsence of any expressprovision,
asinherentintheir constitution, al such powersasare necessary to do theright and to undo a
wrong in course of administration of justice onthe principle”quando lex aliquid alicui concedit,
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concederevidetur et id Sinequo resipsae esse non potest” (whenthelaw givesaperson anything
itgiveshimall that without whichit cannot exist).

Division Bench of theHon'bleMadrasHigh Court, in G.Prabakar an Vs. Superintendent
of Policeand another reported in 2018(5) CTC 623, held that Eschewing Section 156(3)
Cr.RC.isonly onexceptiona andrarest of rare cases. Monstrosity of the offence, extremeofficia
gpathy andindifference, need to answer thejudicia conscience, and existence of hostileenvironment
arefew of thefactorsto be bornein mind to bring acase under therarest of rareone.

Our own Hon'ble Patna High Court had taken view in Sakal Deo Paswan Vs, State of
Bihar [Crl.W.J.C. 783/2014] on 25/06/2015 that it is condition precedent that M agistrate must
have not taken cognizance. If he had taken cognizance and proceeded U/S 200 Cr.RC., he
cannot switch back over to 156(3) Cr.P.C. The appropriate course of action for aMagistrate
whilergecting aprayer under Section 156(3) CrPC, isto take cognizance of thealeged offences
under Section 200 CrPC and to examine the complainant and her witnessesto determineasto
whether the process should beissued. Again under Section 202(1) CrPC the Magistrate, instead
of issuing process, may direct an investigation to be made by apolice officer. Aninvestigation
under Section 202(1) CrPC may hold the Magistrate to ascertain whether or not there is
substantial ground to proceed further.” [Pranati Dasv. State of W.B., 2020 SCC OnlineCal
132, decided on 21-01-2020]

TheHon'ble Punjab & HaryanaHigh Court had takentheview that the order for Investigation
U/S156(3) Cr.PC. need not be adetailed reasoned order. Holding thisit observed that : The next
guestion iswhether the Magistrateisrequired to record any reason for passing an order under
Section 156(3) Cr.R.C or not. It iswell settled law that requirement of recording reasonsisnot the
samething asacting by application of mind or acting fairly. Recording of reasonsfor aparticular
decisionisafunction of provision under which the order isrequired to be passed. Therecording of
reasonsisrequired only if provisonssorequires. Thelegal proposition hasbeenamply clarified by
thejudgment of the Hon'ble Supreme Court rendered in case of National institute of M ental
Health and Neuroscience vs. Dr. K.Kalyana;1992 AIR SC 1806. There are so many
provisionsin Cr.P.C which requirethe Magistrate or the Court to record reasonsfor arriving at a
decision. Under some provisions even for passing orders before taking cognizance and even
during investigation; the Court isrequired to record reasons. Theexamplesfor thiscan befoundin
Section 167 Cr.R.C. However, the provision of Section 156(3) Cr.P.C does not cast any duty
uponthe Magistrate to record the reasons, and thisomission inlanguage of Section 156(3) Cr.P.C
Isdeliberate and for good reasons. The Magistrate can apply hismind to thefactsdisclosed inthe
complaint and documents attached therewith for limited purposeto seeif cognizable offenceis
disclosed, and if it isso disclosed; whether aninvestigation by policeisrequired. But he need not
put-out histhinking on order sheet. The Hon'ble Supreme Court in the case of Anil Kumar
(supra) hasobserved that the M agistrate would be required to dil ate upon the matter in such a
manner which reflectsupon the application of mind. However, in considered opinion of thisCourt,
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such application of mind can bereflected even by aterseand telling language; giving indication of
application of mind, though not directly recording reasons. In such asituation, of course, the
Magistrate; while acting under Section 156(3) Cr.P.C; may berequired to record afew lines,
which might reflect upon application of mind, however, heisnot required to record the detailed
reasonsfor passing the order; either way. Otherwise also, recording of reasons at the stage of
exercise of powers under Section 156(3) Cr.P.C can lead to further undesirable and absurd
consequences and complications, and can; sometimes; lead to direct confrontation with other
provisionscontained in Cr.P.C. If theMagistrateisrequired to record the reasonsto justify his
order in such terms, by recording all the reasons, that the order can beanalysedinrevisionand
apped, thenit would, definitely, bedilating upon the meritsof the case. Oncethe Magistrate enters
into themerit of the case at the stage of Section 156(3) Cr.P.C, that would tantamount to taking the
casein therealm of Section 200 Cr.P.C and may tantamount to taking cognizance. If while
deciding theissue of sending caseto police under Section 156(3) Cr.P.C the Magistraterecords
detailed or explicit reasons, than thiswould al so adversely affect the consideration of caseby the
Magistrate either in case of possible protest petition against cancellation report or in case of
consideration under Section 203 Cr.P.C or under Section 204 Cr.P.C or even at the stage of
framing of charge. By any means, sinceit hasto be pre-cognizance stage, asheld by theHon'ble
Supreme Court, application of mind for the purpose of recording any finding of any kind; isnot
even germaneand jurisprudentially sustainable. Barelanguage of Section 156 Cr.PCwould aso
makeit clear that no reasonsare required to berecorded by Magistrate for ordering investigation.
After an FIR hasbeen recorded by the police, under Section 156 Cr.P.C, the Police Officer can
investigate acase; regarding which aloca Court hasjurisdiction to take cognizance. He need not
record any reason for either registering an FIR or for entering into investigation. Still further
Section 156(2) Cr.P.C further providesthat such aninvestigation shall not becalledin question
before any Court for the reason that such police officer was not empowered to investigate the
case. Sincethe power of thepolicetoinvestigateisflowing only from competence of court totake
cognizance of amatter, therefore, Section 156(3) Cr.P.C asaclassificatory provision of generd
supervisory powers of Magistrate to control and monitor the investigation, provides that a
Magistrate may aso order investigation of acasewhere he hasthe competenceto take cognizance
of that offence. Thispower of the M agistrate al so; like power of policeto investigate, iswithout
any statutory ‘ifs’ and ‘ buts'. The only regulatory factor for this power isthe competence of
Magistrate to take cognizance of such offence. Needlessto say that, as has been held by the
Hon'ble Supreme Court in case of Madhu Balavs. Suresh Kumar ;1997 (3) RCR (Criminal)
679, Mohd. Yousuf vs. Smt. Afaq Jahan; 2006 (1) RCR (Criminal) 451, andin caseof T.C.
Thangaraj vs. V. Engammal and others; 2011 (3) RCR (Criminal) 751, the Magistrate
cannot only order investigation in acase, but he can also order registration of FIR and even
monitor theinvestigation in such acase. Hence, it isclear that power of policetoinvestigatethe
offence suo moto, onregistration of FIR, and power of the Magistrate to order investigation by
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registering the FIR; both areregulated by the same controlling factor, i.e., the competence of the
local Court to take cognizance of the offence. In such a statutory situation, if no reasonsare
required to berecorded by the policefor registration of FIR and for investigating the same, then
thereis no question of the Magistrate being required to record reasons for the same. By any
means, and under no provision of Cr.P.C, the power of the Magistrate can be put at a pedestal

lower than the one enjoyed by the police whom the M agistrate is empowered to monitor and
supervise. Onthecontrary, theMagistrate, statutorily, isthe controlling authority over the power of
thepoliceinthematter of investigation of acase. Thereisanother reasonto highlight astowhy the
Magistrateis under no obligation to record reasonsfor ordering investigation under Section
156(3) Cr.PC. TheHon' ble Supreme Court hasrepeatedly held that even after taking cognizance
when the Magistrate passes a summoning order, heis not required to record any explicit or
detailed reasons. In case of Nupur Talwar vs. CBI [2012(3)RCR(Cr.)595], the Hon’ble
Supreme Court hasheld that despitethe police, submitting areport otherwise, it isthe satisfaction
of the Magistrate, whether to issue any processinthe case or not, and for issuing such processthe
Magistrate need not record any reasons. Non-recording of reasonsdoesnot vitiate the order of
the Magistrate. Even if herecords any reasons, the higher court isnot required to appreciate
‘aufficiency’ of materia or reasonsfor such order, rather it hastorestrict itsalf to seethe existence’

of material or reasons. By holding this, infact, the Hon’ ble Supreme Court hasonly applied the
criterionwhichisappliedfor ‘judicia review’ of any administrative order/executiveexercise, like
the proclamationissued by the President of Indiaunder Article 356 of the Constitution of India.
Therefore, such an order of Magistrate has been taken at par with supervisory administrative or
executiveorder; instead of taking it aspart of astrictly judicial process. Another aspect which has
comeupfor condderation collaterdly iscertainjudgmentsfrom variousHigh Courtsinwhichit has
been observed that the jurisdiction under Section 156(3) Cr.P.C should not beinvoked merely on
asking of a complainant and that before passing an order under Section 156(3) Cr.P.C the
Magi strate shoul d take affi davit and document from the complainant and then try to find out the
veracity of the documentsand truth of allegation in the complaint and only then he should order
investigation by the police To the same effect isanother judgment from the Hon’ ble Supreme
Courtincaseof Mrs. Priyanka Srivastava and another vs. State of U.P. and other 2015
AIR(SC)1758]. However, acareful reading of thisjudgment showsthat thisjudgment does not
lay downtaking of affidavitsand finding truthin alegationsby the M agistrates, asapre-condition
for exercising power under Section 156(3) Cr.P.C or for ordering investigation. Rather in that
case, faced with apiquant situation of repeated misuse of provision of Section 156(3) Cr.P.C by
an unscrupulousdefaulter borrower; against secured creditorsand statutory authorities, and even
that by concealing the entire sequence and events/results of earlier litigations, the Hon' ble
Supreme Court has observed that the M agistrate would bewel | advised to take affidavit from such
personsand can even verify theveracity of alegationto cometo aconclusionif any cognizable
caseiseven remotely reveal ed in the complaint. These observationshad emerged from thefact
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that the complainant in that case had not come to the Court with clean hands and therewasa
specific bar created by Section 32 of SARFESI ACT against taking cognizance of any suit,
prosecution or any other proceedings against secured creditor or any other officer or manager
working in that regard. Despite such statutory bar, the Magistrate had entertained repeated
applicationsunder Section 156(3) Cr.P.C. againgt statutory authoritiesand had ordered registration
of FIRswithout full knowledge of seriesof litigationsin which the complainant had aready failed
onsmilar grounds. Therefore, the Hon' ble Supreme Court had observed that in caseacomplaint
isfiled against statutory authoritiesfor passing statutory ordersthen the Magistrate hasto take
extraprecautionin exercising powersunder Section 156(3) Cr.P.C; lest thisprovision should be
turned into aroutine tool of harassment by the unscrupul ous defaulters against the high and
responsible officers of the statutory authorities. However, in thisjudgment itself, theHon’ ble
Supreme Court hasheld that it was conscious of thefact that there cannot be separate set of law
for high-up; because nobody is above the law. Therefore, the Hon' ble Supreme Court has
clarified that aprincipled and really grieved citizen; with clean hands, must have free accessto
invokethe power of the Magistrate under Section 156(3) Cr.P.C. Whileit protectsthe ordinary
citizen, but when pervert litigation takes the route of Section 156(3) Cr.P.C, effortsshould be
madeto scuttle and curb the same. Hence, thisjudgment of the Hon' ble Supreme Court does not
lay down, asaprecedent, that taking of affidavitsand finding the veracity and truth of alegations
by aMagidtrateisa‘sinequanon’ for passing order under Section 156(3) Cr.P.C. Thishasbeen
|eft to the discretion of the Magistrate, if considered appropriateinaparticular case; but only asan
advisory. That discretionisawaysthere otherwised so. Still further inssting upon affidavitsat the
stage of Section 156(3) Cr.P.C may not be otherwise desirable; because an affidavitisasworn
statement, which if submitted beforethe Magistrate, may not be possiblefor himtoignoreat that
timeevenif it turnsout to befaselater on. Still further, al such judgmentsas mentioned above have
not emanated from theinterpretation of language of Section 156(3) Cr.PC. Rather, asmentioned
above, thiscategory of judgments has emanated from an inherent fear of ascare of Indian system
of administration of criminal justice, cdled the'FIR'. Thesejudgmentsare pitched against possible
misuse of provision by getting the'FIR' registered. However, possible misuse of aprovisionis
nowhererecognised asacriterion or avalidtool for interpretation of statutes. Therefore, al such
judgments, though deservedll therespect asadecision onalisinthoseparticular cases, yet cannot
beraised to the status of precedent quaexercise of power by aMagistrate under Section 156(3)
Cr.PC. Suchjudgmentscan, at the best, serve asan advisory tothe Magistrate to be careful while
dealing with amatter under Section 156(3) Cr.P.C, and nothing more. Infact, actuated by possible
misuse of thisprovision, incorporating more conditionsin language of Section 156(3) Cr.P.C by
judicid interpretationisnot eventheremedy for thefear of thedemon called'FIR'. Theremedy lies
in extending the scope of other rightsof citizen/persons against whom FIR has been registered.
Remedy liesin purposive and liberd interpretation of the provisionsregarding anticipatory bail,
bail, discharge and acquittal. Remedy liesin shedding off thetendency to follow apersontill his
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grave once an FIR isregistered against him. Remedy liesin removing the legal and judicia
disqualifications and disadvantage which are stuck to such aperson; despite thefact that such
person might have been found innocent during investigation, might have been discharged by the
Court or even might have been acquitted by aCourt. Remedly liesin giving redtrictiveinterpretation
tothe police powersvis-a-visrightsof individua and theremedy liesin training the Courtsnot to
writein their judgments of acquittal that the accused isacquitted 'by giving benefit of doubt'.
Further, theremedy liesin treating the scare called 'FIR' with the contempt it deservesand not to
exatit astheonly or eventhemain controller of thesocia aberrationsand thesocia behaviour. It
has to be treated nothing more than an information of an alleged offence. The system of
administration of criminal justice deserveto matureitself to that degree. [M/sSujan M ultiports
Ltd vs. State of Haryana and others CRM-M-12329-2018(0& M) Date of
decision: 12.03.2019)]

However, thisdecision having very appealing and sound reasons does not go well withthe
decision of the Hon'ble Supreme Court in Anil Kumar v. M K Aiyappa (2013) 10 SCC 705,
whereinit washeld that wherejurisdictionisexercised onacomplaint filed intermsof Section 156
(3) or Section 200 CrPC, the M agistrateisrequired to apply hismind, in such acase, the Specia
Judge/Magistrate cannot refer the matter under Section 156 (3) against apublic servant without a
valid sanction order. The application of mind by the Magistrate should bereflected in the order.
Themere statement that he has gone through the complaint, documentsand heard the complainant,
as such, as reflected in the order, will not be sufficient. After going through the complaint,
documentsand hearing the complai nant, what weighed with the M agistrate to order investigation
under Section 156 (3) CrPC, should bereflected in the order, though adetailed expression of his
views s neither required nor warranted. We have already extracted the order passed by the
learned Special Judgewhich, in our view, has stated no reasonsfor ordering investigation.”

DecisioninAnil Kumar Vs. M K. Aiyappa:

There had been agreat deal of academic unrest over the decision of the Hon'ble Supreme
Courtin Anil Kumar Vs. M. K. Ayappa (supra). Before discussing the points of academic
controversies, itisnecessary to know asto what exactly, the Hon'ble Supreme Court had said. In
Anil Kumar v. M K. Aiyappa (two Judges Bench), the Hon' ble Court proceeded to examine
whether the Magistrate, while exercising his powersunder Section 156(3) of the Cr.P.C., could
actinamechanical or casua manner and go on with the complaint after getting thereport. Inthat
context, areference was madeto an earlier judgment in Maksud Saiyed v. State of Gujarat case,
whereit was observed that there was arequirement of the application of mind by the Magistrate
before exercising jurisdiction under Section 156(3) of the Cr.PC. Thereafter the Bench proceeded
to draw aconclusionthat aSpecid Judge/M agistrate cannot refer the matter under Section 156(3)
Cr.RPC. against apublic servant without avalid sanction order. The Hon'ble bench went onto hold
that Sub-section (3) of Section 19 hasan object to achieve, which appliesin circumstanceswhere
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aSpecia Judge hasalready rendered afinding, sentenceor order. In such an event, it shall not be
reversed or altered by acourt in appeal, confirmation or revision on the ground of absence of
sanction. That does not mean that the requirement to obtain sanction is not a mandatory
requirement. Onceit isnoticed that therewasno previous sanction, asalready indicated in various
judgmentsreferred to herein above, the M agi strate cannot order investigation against apublic
servant whileinvoking powersunder Section 156(3) Cr.P.C. Theabovelega position, asaready
indicated, hasbeen clearly spelt out in Paras Nath Singh and Subramaniam Swamy cases.

Referenceto Larger Bench:

Thetwojudge Bench of Hon'ble Supreme Court consisting of Hon' ble J. Chelameswar and
Justice Sanjay Kishan Kaul inthe matter of Manju SuranavsSunil Aroraon 27 Mar ch, 2018
referred the matter to Larger Bench. The question of law sought to beraised in the appealswasas
to whether prior sanction for prosecution qua allegation of corruption in respect of a public
servantsisrequired before setting in motion even theinvestigative process under Section 156(3) of
the Code of Criminal Procedure, 1973 (hereinafter referred to as the *Cr.R.C."), where the
appd lant submitted acomplaint beforethe Specia Judgeunder Sections7 & 13 of the Prevention
of CorruptionAct, 1988 (hereinafter referred to asthe PCAct’) and Sections 420, 467, 468 &
471 read with Section 120B of the Indian Penal Code, 1860 against the accused (being the
Superintending Engineer, Chief Engineer, ex Chief Minister (as shethenwas), ex Minister of
PH.E.D., Finance Secretary, Deputy Accountant General and P.S.L. Company through its
Managing Director) beforethe Special Judge. The Special Judge closed the complaint in termsof
order dated 4.2.2014 on account of thefact that the accused personsarrayed asrespondentsare
either public servantsor haveremained as public servantsand no prior sanction hasbeen granted
by the competent authority under Section 19 of the PC Act read with Section 197 of the Cr.RP.C.
To support thisconclusion, reliance was placed on the judgment of thisCourt in Anil Kumar v.
M .K. Aiyappa opining that no complaint could beforwarded for investigation under Section
156(3) of the Cr.P.C. nor could any proceedings beinitiated under Sections 200 & 202 of the
Cr.RPC. intheabsenceof such sanction. It was, thus, observed that further proceedingsinthecase
would be conducted onthefiling of sanction. The gppellant preferred arevision petition againgt this
order, which has been dismissed by the detailed impugned order dated 30.4.2014. The order
referstovariousjudicia pronouncementsand then concludesthat in view of thejudgment inAnil
Kumar v. M.K. Aiyappa and P. Nallammal v. State both for the reasons of absence of any
sanction, asasotherevision petition being directed against aninterl ocutory order, the petition was
not maintainable.

Groundsfor referencetothelLarger Bench for Decision-

The sub-stratum of the argument addressed by appellantswasthat the requirement of prior
sanction for prosecution against the public servant would arise only when cognizanceistaken,
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whileno such sanction wasrequired at the stage of setting into motion an investigation under
Section 156(3) of the Cr.P.C. It was, thus, contended that the observationsin thesetwo judgments
areper incuriamor in conflict withthelong lineof earlier judgmentson the question asto whenthe
cognizance can be stated to have betaken. Under Section 19(1) of the PCAct, the bar isto the
court taking “cognizance of an offence except with the previous sanction” . Section 197 of the
Cr.PC. prescribesapre-condition of obtaining sanction beforethe court takes cognizance against
a public servant. The submission of appellant was that there is a distinction between the
investigation carried out at pre-cognizance stage, which would not facethe requirement of aprior
sanction quaapublic servant, asagainst apost cognizance proceeding which needsprior sanction.
Thedecisonsof R.R. Chari v. Stateof U.P.; Superintendent and Remembrancer of L egal
Affairs, West Bengal v. Abani Kumar Banerjee; Gopal Das Sindhi v. State of Assam
(three Judges Bench); Jamuna Singh v. Bhadai Shah (three Judges Bench); Nirmaljit
Singh Hoon v. Stateof W.B. (three JudgesBench), werereferred on the point of cognizance
andto contend that the gpplication of mind only for ordering investigation under Section 156(3) or
Issuing awarrant for purposes of investigation could not be said to havetaken cognizance of the
offence. Similarly, in Devar apally L akshminarayana Reddy v. V. Nar ayana Reddy (three
Judges Bench) —Appel lantsreferred to the aforesaid judgment to contend that when on receiving
acomplaint, the Magistrate applies hismind for the purposes of proceeding under Section 200
and the succeeding sections in Chapter XV to the Code of 1973, he is said to have taken
cognizance of the offencewithinthemeaning to Section 190(1) (a). If, instead of proceeding under
Chapter XV, hehas, inthejudicia exerciseof hisdiscretion, taken action of some other kind, such
asissuing asearch warrant for the purpose of investigation, or orderinginvestigation by thepolice
under Section 156(3), he cannot be said to have taken cognizance of any offence. TulaRamv.
Kishore Singh (two Judges Bench) —wasa so cited, whereit was observed that Sections 190 and
156(3) of the Cr.PC. aremutualy exclusiveand work intotally different spheres. Thus, evenif a
Magistrate receives acomplaint under Section 190, he can act under Section 156(3) provided
that he does not take cognizance. Chapter 14 deal swith post cognizance stage while Chapter 12,
so far asthe Magistrateis concerned, deal swith pre-cognizance stage, that isto say that even
when aMagistrate starts acting under Section 190 and the provisionsfollowing, he cannot resort
to Section 156(3). Thus, Section 202 would apply only in caseswherethe Magistrate hastaken
cognizanceand choosesto inquireinto the complaint either himself or through any other agency.
Before proceeding to do so, there may be a situation where the Magistrate, before taking
cognizance himsalf, choosesto order apure and smpleinvestigation under Section 156(3) of the
Cr.P.C. Despitethe aforesaid catena of judgments, adifferent path has been traversed in two
judgments of this Court wherethe offences alleged are under the PC. Act read with thel.P.C.
Academicanaysisof thedecision of Hon'ble Supreme Courtin Anil Kumar Vs. M. K. Ayyapa
inthelight of earlier decisionsof the Hon'bleApex Court : Inthe said case, the appellantshad
relied upon the judgments of the Hon'ble Supreme Court itself inR. S. Nayak v.A.R. Antulay
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(1984) 2 SCR 495, P.V. Narasimha Raov. State (CBI/SPE) (1998) 4 SCC 626, TulaRam
and Othersv. Kishore Singh (1977) 4 SCC 459 and Srinivas Gundluri and Othersv.
SEPCO Electric Power Construction Cor poration and Others (2010) 8 SCC 206. The
decision of the Hon'ble Supreme Court iscriticised in Bar / Academic Circles stating that these
decisions had not been dealt with for disagreement. No decision was overruled nor was any
decision distinguished. The Hon'ble Supreme Court itself admitted in Anil Kumar Vs. M. K.
Aliyappa casethat order U/S 156(3) isapre-cognizance stage. It observed " In State of West
Bengal and Another v. Mohd. Khalid and Others (1995) 1 SCC 684, this Court has
observed asfollows: “ It isnecessary to mention here that taking cognizance of an offenceis
not the same thing as issuance of process. Cognizance istaken at the initial stage when the
Magistrate applies his judicial mind to the facts mentioned in a complaint or to a police
report or upon information received from any other person that an offence has been
committed. The issuance of process is at a subsequent stage when after considering the
material placed beforeit the court decidesto proceed against the offenders against whoma
prima facie case is made out.

10. The meaning of the said expression was also considered by this Court in
Subramaniam Swvamy case (supra). Thejudgmentsreferred to herein above clearly indicate
that the word “ cognizance” has a wider connotation and not merely confined to the stage
of taking cognizance of the offence. When a Special Judge refersa complaint for investigation
under Section 156(3) Cr.P.C., obviously, he has not taken cognizance of the offence and,
therefore, it is a pre-cognizance stage and cannot be equated with post-cognizance stage.
When a Special Judge takes cognizance of the offence on a complaint presented under
Section 200 Cr.P.C. and the next step to be taken is to follow up under Section 202 Cr.P.C.
Consequently, a Special Judgereferring the casefor investigation under Section 156(3) isat
pre-cognizance stage." And the language of prohibition is very clear that bar is upon the
cognizance and not on any stage prior to such cognizance.

Perusd of the decision showsthat the Hon'ble Court had relied upon four judgmentsto arrive
at such conclusion. They are - General Officer Commanding v. CBI, Maksud Saiyed v.
Stateof Gujarat, Subrahmanyam Swami Vs. Dr. Manmohan Singh and Stateof U.PVs.
ParasNath Singh.

In Maksud Saiyyad case, the learned Magistrate failed to pose unto himself the correct
guestion viz. asto whether the complaint petition, even if given facevalue and taken to be correct
initsentirety, would lead to the conclus on that the respondents herein were personally liablefor
any offence. The Bank isabody corporate. Vicariousliability of the Managing Director and
Director would arise provided any provision existsinthat behdf inthe satute. Statutesindisputably
must contain provision fixing such vicariousliabilities. Evenfor thesaid purpose, itisobligatory on
the part of the complainant to make requisite allegations which would attract the provisions
congtituting vicariousliability. Throughout the complaint petition, no alegation had been madeas
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against any of the respondents herein that they had anything to deal with personally either in
dischargeof their statutory or officia duty. Hence, the Hon'ble Court observed "It appearsto the
Court that thelearned Chief Judicia Magistrate hasnot applied hismind while passing the order
under Section 156(3) of the Criminal Procedure Code directing the policeto investigateinthe
matter. Theimpugned order, on theface of it, reveal sthat he has not gonethrough the complaint.
Asamatter of fact, the accused No. 1 wasthe Ex-Chairman and Managing Director of Dena
Bank, and the accused No. 2 wasthe Executive Director. Theaccused Nos. 3to 10 are Directors
of DenaBank. None of these personsare Managersor Branch Manager. Despitethis, thelearned
Chief Judicid Magistrate hasmentioned in hisorder that they are Managersor Branch Managers.
Summoning of an accused inacrimina caseisaserious matter. Criminal law cannot be setinto
motion asamatter of course. Obvioudly, order U/S 156(3) must reflect due application of mind.
But, thisdecisonsaid nothing at al on sanction.

In Commanding officer case, it wasobserved, “ Thus, it isevident fromthe aforesaid
comparative chart that under the provisions of Cr.P.C. and Prevention of Corruption Act, it
Is the court which is restrained to take cognizance without previous sanction of the
competent authority. Under the Act [The Army Act] 1990, the investigating agency/
complainant/person aggrieved is restrained to institute the criminal proceedings; suit or
other legal proceedings. Thus, there is a marked distinction in the statutory provisions
under the Act 1990, which are of much wider magnitude and are required to be enforced
strictly.” In this case the Supreme Court summed up the discussion as under —

“66. Sumup:

(i) Theconjoint reading of therelevant statutory provisionsand rulesmakeit clear that
theterm *ingtitution ‘ contained in Section 7 of theAct 1990 meanstaking cognizance
of the offence and not mere presentation of the charge sheet by theinvestigating
agency.

(i) Thecompetent Army Authority hasto exercise hisdiscretion to opt asto whether the
tria would beby acourt-martia or criminal court after filing of the charge sheet and
not after the cognizance of the offenceistaken by the court.

(i) Factsof thiscaserequire sanction of the Central Government to proceed with the
criminal prosecution/trid.

(iv) Incaseoptionismadetotry theaccused by acourt-martial, sanction of the Central
Government isnot required. So, thisdecision alowsthe stage upto filing of charge
sheet i.e. completion of investigation and question of sanction comesonly after
submission of policereport evenwheningtitutionitself isbarred U/S7 of theArmy
Act 1990.”

In Subrahmanyam swami case, the Hon'ble Apex Court had held that, the next question



76 ] Criminal Miscellany : Practice & Procedure

which requires consideration iswhether the appellant hasthelocus standi to fileacomplaint for
prosecution of respondent No.2 for the offences allegedly committed by him under the 1988 Act.
Thereisno provision either inthe 1988 Act or the Code of Criminal Procedure, 1973 (CrPC)
which barsacitizen fromfiling acomplaint for prosecution of apublic servant whoisalegedto
have committed an offence. Therefore, the argument of thelearned Attorney General that the
appellant cannot fileacomplaint for prosecuting respondent No.2 meritsrejection. A similar
argument wasrejected by the Congtitution Benchin A.R. Antulay v. Ramdas Sriniwas Nayak
(1984) 2 SCC 500. The facts of that case show that on a private complaint filed by the
respondent, the Special Judge took cognizance of the offences allegedly committed by the
appellant. Inthiscasethe Hon’ ble Supreme Court observed that

“It was, however, submitted that even if it be held that the Special Judge is
entitled to entertain a private complaint, no further steps can be taken by him without
directing an investigation under Section 5-A so that the safeguard of Section 5-Ais not
whittled down. Thisis the same argument under a different apparel. Accepting such a
submission would tantamount to saying that on receipt of the complaint the Special
Judge must direct an investigation under Section 5-A, Thereis no warrant for such an
approach. Astounding as it appeared to us, in all solemnity it was submitted that
investigation of an offence by a superior police officer affords a more solid safeguard
compared to a court. Myopic asthisis, it would topsy turvy the fundamental belief that
to a person accused of an offence there is no better safeguard than a court. And thisis
constitutionally epitomized in Article 22 that upon arrest by police, the arrested person
must be produced before the nearest Magistrate within twenty- four hours of the
arrest. Further, numerous provisions of the Code of Criminal Procedure such as
Section 161, Section 164, and Section 25 of the Indian Evidence Act would show the
Legidature's hesitation in placing confidence on police officers away from court's
gaze. And the very fact that power is conferred on a Presidency Magistrate or
Magistrate of the first classto permit police officers of lower rank to investigate these
offences would speak for the mind of the Legislature that the court isa more reliable
safeguard than even superior police officers." (emphasis supplied). In view of the
aforesaid judgment of the Constitution Bench, it must be held that the appellant has
the right to file a complaint for prosecution of respondent No.2 in respect of the
offences allegedly committed by himunder the 1988 Act. It also quoted with approval.
In Pastor P. Raju's case, this Court referred to the provisions of Chapter X1V and
Sections 190 and 196 (1-A) of the Cr. P. C and observed: "There is no bar against
registration of a criminal case or investigation by the police agency or submission of a
report by the police on completion of investigation, as contemplated by Section 173 Cr.
P. C. If acriminal caseisregistered, investigation of the offence is done and the police
submits a report as a result of such investigation before a Magistrate without the
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previous sanction of the Central Government or of the State Government or of the
District Magistrate, there will be no violation of Section 196(1-A) CrPC and no
illegality of any kind would be committed."

Thereisagain nothing at al to suggest that sanctionisrequired for order U/S 156(3) Cr.PC.
It isnot supporting the stand taken by M.K. AYAPPA case.

In ParasNath Singh Case—it wasobserved —

“10. That apart, the contention of the respondent that for offences under Sections
406 and 409 read with Section 120-B of |PC sanction under Section 197 of the Codeis
a condition precedent for launching the prosecution is equally fallacious. This Court
has stated the legal positionin SR. Munnipalli v. Bombay (1955 (1) SCR1177) and in
Amrik Singh v. Sate Pepsu (1955 RD-SC 9) that it is not every offence committed by a
public servant, which requires sanction for prosecution under Section 197 of the Code,
nor even every act done by himwhile heis actually engaged in the performance of his
official duties. Following the above legal position, it was held in Harihar Prasad, etc.
v. Sate of Bihar (1972 (3) SCC 89) as follows: "As far as the offence of criminal
conspiracy punishable under Section 120-8, read with Section 409, Indian Penal Code
is concerned and also Section 5(2) of the Prevention of Corruption Act is concerned,
they cannot be said to be of the nature mentioned in Section 197 of the Code of
Criminal Procedure. To put it shortly, it isno part of the duty of a public servant, while
discharging his official duties, to enter into a criminal conspiracy or to indulge in
criminal misconduct. Want of sanction under Section 197 of the Code of Criminal
Procedureis, therefore, no bar.”

Inthe said decision, the Hon'ble Supreme Court did not redefinetheterm " cognizance' to
mean any stage prior to those contemplatedin S. 190 Cr.P.C, whichiswell established through
variousearlier judicial pronouncementsof the Hon'ble Supreme Courtsitsalf. Infact thedecision
in ParasNath caseitself saysthat no sanctionat al isrequired in such cases. The offenceinvolved
inM.K. Aiyappa case were offences defined under Section 406, 409, 420, 426, 463, 465,468,
471, 474 read with Section 120-B I1PC and Section 149 IPC and Section 8, 13(1)(c), 13(2)(d),
13(1)(e), 13(2) read with Section 12 of the Prevention of Corruption Act. The court perhaps
drew strength from the observation—

“ So far as public servants are concerned the cognizance of any offence, by any
court, is barred by Section 197 of the Code unless sanction is obtained from the
appropriate authority, if the offence, alleged to have been committed, wasin discharge
of the official duty. The Section not only specifiesthe personsto whomthe protectionis
afforded but it also specifies the conditions and circumstances in which it shall be
available and the effect in law if the conditions are satisfied. The mandatory character
of the protection afforded to a public servant is brought out by the expression, 'no
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court shall take cognizance of such offence except with the previous sanction'. Use of
the words, 'no’ and 'shall' make it abundantly clear that the bar on the exercise of
power of the court to take cognizance of any offence is absolute and complete. Very
cognizance is barred. That is the complaint cannot be taken notice of. According to
Black's law Dictionary the word 'cognizance' means 'Jurisdiction’ or 'the exercise of
jurisdiction’ or ‘power to try and determine cases. In common parlance it means
taking notice of. A court, therefore, is precluded from entertaining a complaint or
taking notice of it or exercising jurisdictionif it isin respect of a public servant who is
accused of an offence alleged to have committed during discharge of hisofficial duty.”

Thisobservation isjust apassing remark or obitur dictaand not the stare decisis. Here,
entertaining the complaint could not have meant merefiling of thecomplaint. Entertainingisinthe
sense of cognizancefor trial. And nothing moreor nothing less.

InR.R. Chariv. Stateof U.P: (1951) SCR 312, the Supreme Court approved awidely
known observation of the Calcutta High Court in Superintendent and Remembrancer of
Legal Affairs, West Bengal v. Abni Kumar Banerjee (AIR 1950 Cal 437): “ When the
magistrate applies hismind not for the purpose of proceeding under the subsequent sections
of this Chapter, but for taking action of some other kind, e.g. ordering investigation under
Section 156(3), or issuing a search warrant for the purpose of the investigation, he cannot
be said to have taken cognizance of the offence.” Whilereferring theissueto thelarger bench
remarked: Thereisdivergence of opinionwhich ought to be settled by alarger bench. Thereisno
doubt that even at the stage of 156(3), while directing an investigation, there has to be an
application of mind by the Magistrate. Thus, it may not be an acceptabl e proposition to contend
that therewoul d be some consequencesto follow werethe Magistrate to act in amechanical and
mindlessmanner. That cannot bethetest.”

There had been widespread academic criticism and unrest over thisdecision of Anil Kumar
Vs. M.K.Aiyappainlegal circle.

Revision against the Order U/S156(3) Cr.P.C.:

Theissuewhether revision petition against an order accepting an application under Section
156(3) Cr.P.C. was maintainable came up for consideration before the Full Bench of the
Allahabad High Court inthe decision reported as2011 (2) ALJ217 Father Thomasvs. State of
U.P. & Anr. wherein it was held that a prospective accused has no locus standi to challenge
direction for investigation under Section 156(3) Cr.P.C. by filing arevision petition before
cognizance or issuance of process against him. Holding that arevision petition against such an
order directing registration of FIR under Section 156(3) Cr.P.C. wasnot maintainable, the Full
bench noted that the accused hasaright to raise hisdefence only during the course of trial and even
onfiling of complaint, when the M agistrate proceedsto take cogni zance, the prospective accused
cannot intervene or raise hisdefence unlesssummonsareissued. An order directing registration of
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FIR under Section 156(3) Cr.P.C. being aninterlocutory order, arevision petition challenging such
an order wasbarred. However, the Full Bench of Allahabad High Court in the decision reported
asAIR 2014 All 214 Jagannath Vermav. State of U.P,, distinguishing thedecisionin Father
Thomas (supra) dealing with theissue of maintainability of arevision petition against the order
rejecting an application under Section 156(3) Cr.PC. held:—

“58. xxx In view of the discussion above and for the reasons which we have
furnished, we have come to the following conclusion: (i) Before the Full Bench of this
Court in Father Thomas, the controversy was whether a direction to the Police to
register a First Information Report in regard to a case involving a cognizable offence
and for investigation is open to Revision at the instance of a person suspected of
having committed a crime against whom neither cognizance has been taken nor any
processissued. Such an Order was held to beinterlocutory in nature and, therefore, to
attract the bar under sub-section (2) of Section 397. The decision in Father Thomas
does not decide the issue as to whether the rejection of an application under Section
156(3), would be amenableto a Revision under Section 397, by the Complainant or the
informant, whose Application has been rejected; (ii) An Order of the Magistrate
regjecting an Application under Section 156(3) of the Code for the registration of a case
by the Police and for investigation is not an Interlocutory Order. Such an Order is
amenable to the remedy of a Criminal Revison under Section 397; and (iii) In
proceedingsin Revision under Section 397, the prospective Accused or, asthe case may
be, the person, who is suspected of having committed the crime is entitled to an
opportunity of being heard before a decision is taken in the Criminal Revision. The
reference to the Full Benchis, accordingly, disposed of. The proceedings shall now be
placed before the appropriate Bench in accordance with theroster of work for disposal
in light of the principleslaid down in this decision.”

TheDivision Bench of Bombay High Court inthedecision reported as2015 SCC OnLine
Bom 5197: 2016 ALLMR (Cri) 985 Avinash and Ors. v. The State of M ahar ashtra and
Orsheldthat the order passed directing policetoinvestigate under Section 156(3) of the Codeis
not an interlocutory order, but in the nature of afinal order terminating the proceedings under
Section 156 (3) of the Codewhich would berevisable under therevisona powersof the Sessions
Court or theHigh Court. The Court observed:—

“12. Itistritelaw that once directions are passed by thelearned Magistrate under
Section 156(3) Cr.P.C. directing registration of FIR he becomes functus-officio. [ See
(2016) SCConline Del 5490 M/s. Gabrani Infrastructure Pvt. Ltd. Vs. M/s. Unitech Hi-
Tech DevelopersLimited & Orsand MANU/GJ/7486/2007 Randhirsinh Dipsinh Parmar
vs. Sate of Gujarat & Ors.]. Thus, disposing of an application under Section 156(3)
Cr.P.C. amounts to adjudication of a valuable right whether in favour of accused or
the complainant.
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13. The issue that since the accused has not been summoned as an accused and
has no right to file a revision petition is alien, while deciding an application under
Section 156(3) Cr.P.C. The said issue crops up when the Magistrate entertains the
complaint and on taking cognizance proceeds as a complaint case. In case directions
are issued for registration of FIR immediately, on registration of FIR, the person
against whom allegations are made in the FIR attains the status of an accused. His
rights in so far as the Police can summon him for investigation, arrest him without
warrants for allegations of cognizable offences are duly affected. In a situation where
the fundamental right of freedom and liberty of a person is affected, it cannot be held
that he has no right to be heard at that stage. Thus to hold that since directions only
have been issued under Section 156(3) Cr.P.C. and no cognizance has been taken thus
no revision would lie would be an erroneous reading of the decisions of the Supreme
Court. Therefore, an order dismissing or allowing an application under Section 156 (3)
Cr.PC. is not an interlocutory order and a revision petition against the same is
maintainable.”

Direction to CBI for I nvestigation U/S156(3) Cr.P.C.:

Inthe caseof Central Bureau Of Investigation Vs. State Of Rajasthan And Another
[2001 (3) SCC 333], the question that came up before the Hon'ble Supreme Court was, ‘ hasa
magistrate power to direct the Central Bureau of Investigation to conduct investigation into any
offence’, wherein the Honourable Supreme Court observed: “As the present discussion is
restricted to the question whether amagistrate can direct the CBI to conduct investigationin
exerciseof hispowersunder Section 156(3) of the Codeit isunnecessary for ustotravel beyond
the scope of that issue. We, therefore, reiterate that the magisterial power cannot be stretched
under the said subsection beyond directing the officer in charge of apolice station to conduct the
Investigation. At thisjuncture, it ispertinent to note that the Congtitutional Courtsaonecan order
CBI Probe and the said principle have been emphasized in State of West Bengal and othersVs.
The Committeefor Protection of Democratic Rights\West Bengal and others[(2010) 3SCC 571
AIR 2010 SC 1476]. Therewill beyet another question related to thetopic, Can CBI take over
theinvestigation of acriminal caseregistered by the State Police?Yes, it can, but only inthe
situationsdetailed hereunder: (i) The concerned State Government makesarequest to that effect
and the Centra Government agreestoit. (ii) The State Government i ssues notification of consent
under Section 6 of the DSPEAct ( Delhi Specia Police Establishment Act., 1946) and the Central
Government issuesnotification under Section 5 of theDSPEAC. (iit) The Supreme Court or High
Courtsbeing the Constitutional Courts, orders CBI to take up such investigations.

Action for dis-obediencefor the direction made 156(3) Cr.P.C. against the erring Police
Offidds
The disobedience/ non-compliance of theorder for investigation U/S 156(3) isvery serious
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Issue and hasto be dealt with serioudly. Action must be taken against erring officerswho do not
register the FIR if information received by him disclosesacognizable offence. A two-Judge Bench
of theHon'ble Supreme Court in, Lalita Kumari vs. Gover nment of Uttar Pradesh & Ors.
(2008) 7 SCC 164, after noticing the disparity in registration of FIRsby police officerson caseto
case basisacrossthe country, issued noticeto the Union of India, the Chief Secretariesof dl the
Statesand Union Territoriesand Director Generalsof Police/ Commissionersof Policeto the
effect that if gepsarenot takenfor registration of FIRsimmediately and the copiesthereof arenot
handed over to the complainants, they may movethe M agistrates concerned by filing complaint
petitions for appropriate direction(s) to the police to register the case immediately and for
apprehending the accused persons, failing which, contempt proceedingsmust beinitiated against
such ddlinquent police officersif no sufficient causeisshown.

Besidesthe aforesaid action for contempt, the Magistrateisfurther empowered toinitiate
prosecution for offence U/S 166, and 217 | PC, which are detail ed herein after.

Section 166 provides that, “ Public servant disobeying law, with intent to cause
injury to any person.—\Whoever, being a public servant, knowingly disobeys any
direction of the law as to the way in which he is to conduct himself as such public
servant, intending to cause, or knowing it to belikely that hewill, by such disobedience,
cause injury to any person, shall be punished with simple imprisonment for a term
which may extend to one year, or with fine, or with both.

[llustration: A, being an officer directed by law to take property in execution, in
order to satisfy a decree pronounced in Z's favour by a Court of Justice, knowingly
disobeys that direction of law, with the knowledge that he is likely thereby to cause
injury to Z. A has committed the offence defined in this section.”

Now, after amendment in 2013, anew provision hasbeen added in theform of S. 166A
IPC. It provides—

“ Section 166A—Whoever, being a public servant.— (a) knowingly disobeys any
direction of the law which prohibits him from requiring the attendance at any place of
any person for the purpose of investigation into an offence or any other matter, or (b)
knowingly disobeys, to the prejudice of any person, any other direction of the law
regulating the manner in which he shall conduct such investigation, or (c) fails to
record any information given to him under sub-section (1) of Section 154 of the Code
of Criminal Procedure, 1973, in relation to cognizable offence punishable under
Section 326A, Section 326B, Section 354, Section 354B, Section 370, Section 370A,
Section 376, Section 376A, Section 376B, Section 376C, Section 376D, Section 376E,
Section 509 shall be punished with rigorous imprisonment for a term which shall not
be less than six months but which may extend to two years and shall also be liable to
fine.” Section 166A(c) laysdown that if a public servant (Police Officer) failsto record
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any information given to himunder Section 154(1) of the Codeinrelation to cognizable
offences punishable under Sections 326A, 326B, 354, 354B, 370, 370A, 376, 376A
376B, 376C, 376D, 376E or Section 509, he shall be punished with rigorous
imprisonment for a termwhich shall not be less than six months but may extend to two
years and shall also be liable to fine. Thus, this provision clearly indicates that
registration of FIR is imperative and police officer has no discretion in the matter in
respect of offences specified in the said section. The police officer cannot avoid his
duty of registering offence if cognizable offence is disclosed.

As per Section 217 IPC, “ Public servant disobeying direction of law with intent
to save per son from punishment or property from forfeiture—\Whoever, being a public
servant, knowingly disobeys any direction of the law as to the way in which heisto
conduct himself as such public servant, intending thereby to save, or knowing it to be
likely that he will thereby save, any person from legal punishment, or subject himto a
less punishment than that to which heisliable, or with intent to save, or knowing that
he is likely thereby to save, any property from forfeiture or any charge to which it is
liable by law, shall be punished with imprisonment of either description for a term
which may extend to two years, or with fine, or with both.”

Disobedience of thedirection made by the magistratefor investigation under section 156 (3)

of Codeof Criminal Procedureisseriousmatter asit isthelast resort for the aggrieved to knock
thedoor of justiceinthegiven factsand circumstances and hence, thisderdliction cannot and shall
not beignored. Prosecution or action must betaken against the erring police officialsunder the
aforesaid provisions, asthe case may be. Doors of justice cannot be shut. Accesstojusticeisone
of themost cherished, natural, fundamenta and humanright. Thejusticeshall triumphinall and
whatever circumstances.
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Remand of accused includingtransit remand; principle, practice,
difficultiesand safeguar dsand alsotransit bail. Therequirement
of issuance of warrants, order of proclamation & warrant for
attachment of property by thecourt.

PART I

PRE-COGNIZANCE REMAND
1. Personal Liberty : Thelnalienable Right

Thegresat political philosopher Bolingbrokeoncesaid,

“Liberty is to the collective body, what health is to every individual body. Without
health no pleasure can be tasted by man; without Liberty, no happiness can be enjoyed
by society.”

Civilized countries have recognized that liberty isthemost preciousof al thehumanrights.
TheAmerican Declaration of Independence 1776, French Declaration of the Rightsof Menand
the Citizen 1789, Universa Declaration of Human Rightsand thelnternational Covenant on Civil
and Political Rights 1966 all speak with onevoice- liberty isthe natural andinalienableright of
every human being. Similarly, the Preamble of thelndian Constitution guaranteesthe most sacred
and cherished right of personal liberty to each and every citizen of India. Article 21 providesthat
person shall be deprived of hislife and personal liberty except according to the procedure
established by law. Theexpression “lifeor personal liberty” hasbeen heldtoincludetheright to
livewith human dignity and thusit would alsoincludewithinitself aguarantee against tortureand
assault by the state or its functionaries. The precious right guaranteed by Article 21 of the
Constitution of Indiacannot be denied to convicts, under trials, and other personsin custody,
except according to procedure established by law. Actually Article 21 provides sparklesof hope
tothelifeof arrestee, under trial and convicts. Thetreatment with such people hasto be humane
and, inthe manner, prescribed by law. Further Article 22(1) of the Constitution givesaperson
arrested atwo fold protection, viz.

1. that anarrested person shal not bedetained in custody without being told the grounds
of suchan arrest and

2. that he shall be entitled to consult and to be defended by alegal practitioner of his
choice.

Article22(2) givesyet another protection stating that every personwhoisarrested and detained
In custody must be produced beforethe nearest Magistrate within 24 hours excluding thetime
necessary for the journey from the place of arrest to the Court of Magistrate and that no such
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person shall be detained in custody beyond the said period without the authority of aMagistrate.
Section 50, Codeof Criminal Procedure 1973 (“ Cr.P.C” ashereinafter) whichisacorollary
to Article 22 Clause (1) and (5) of the Constitution of India, enactsthat the persons arrested
should beinformed of theground of arrest, and of right to bail. Section 57 Cr. PC. whichisasoin
consonancewithArticle 22(2) of the Constitution of India, providesthat no police officer shall
detainin custody, aperson arrested without warrant for alonger period that under al circumstances
Isreasonable and such period shall not in the absence of aspecial order of aMagistrate under
Section 167 Cr.P.C. exceed 24 hours exclusive of thetime necessary for thejourney fromthe
place of arrest to the Magistrate’s Court. Article 20(3) of the Constitution laysdown that a
person accused of an offence shall not be compelled to be awitnessagainst himself. Theseare
some of the constitutional safeguards provided to aperson with aview to protect his personal
liberty against an unjudtified assault by the State. In tunewith the constitutional guaranteeanumber
of statutory provisionsalso seek to protect persond liberty, dignity and basic humanrightsof the
citizens. However, despitethe Congtitutional and statutory provisionsaimed at safeguarding the
personal liberty and life of acitizen, growingincidenceof torture and deathsin police custody has
been adisturbing factor. Experience showsthat worst violations of human rightstake placeduring
the course of investigation, when the police with aview to secure evidence or confession often
resortsto third degree methodsincluding torture, and adopts techniques of screening arrest by
either not recording the arrest or describing the deprivation of liberty merely as aprolonged
interrogation. Unfortunately, the reports of dehumanising torture, assault, rape and death in
custody of police or other governmental agencies, hasnow becomeacommon occurrenceand, is
indeed depressing. Theincreasing incidence of torture and death in custody has assumed such
alarming proportionsthat it isaffecting the credibility of the Rule of Law and theadministration of
crimind justicesystem.

In Maneka Gandhi vsUOI, AIR 1978 SC 597, the Supreme Court held that the State
and for that matter the police asitsprincipal law enforcing agency have the undoubted duty to
bring offendersto book. Even so, thelaw and procedure adopted by the Statefor achieving this
laudable social objective haveto conformto civilized standards. The procedure adopted by the
State must, therefore, bejust, fair and reasonable.

In Nilabati Beherav. Stateof Orissaand Ors.; (1993) 2 SCC 746, athree Judge bench
of Supreme Court held, “Itisan obligation of the State, to ensurethat thereisno infringement of
theindefeasiblerightsof acitizento life, except in accordance with law whilethecitizenisinits
custody. The preciousright guaranteed by Article 21 of the Congtitution of Indiacannot be denied
to convicts, under trialsor other prisonersin custody, except according to procedure established
by law.

2.Arrest : A Precursor toRemand
Before getting into thetopic of remand in detail it ispertient to understand the concept of

arrest and the procedure to befollowed while arresting aperson as per procedure established by
law. Thisisbecause arrest and remand areinter-rel ated topics. Timeto timethe Hon'ble courts
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haveissued given guidelineswith regard to procedure to be adopted while making an arrest or
whileremanding an arrested person.

In Joginder Kumar versus State of Uttar Pradesh, 1994 AIR 1349, 1994 SCC (4)
260, Hon'ble court has considered the dynamics of power of policeto arrest and held that power
toarrest isonething and justification for exercising the power to arrest isanother.

Thelandmark judgement of D K Basu ver sus State of West Bengal (1997 (1) SCC 416)
isonesuchjudicia pronouncement wherethe Hon'ble Supreme Court, haslaid down certainbasic
“requirements’ to befollowed inall casesof arrest or detention. The Hon'ble Supreme Court has
laid down specific guidelinesrequired to befollowed whilemaking arrests:

VI.

VII.

The police personnel carrying out the arrest and handling theinterrogation of the
arrestee should bear accurate, visibleand clear identification and nametagswith their
designations. The particular of al such personnel who handleinterrogation of the
arresteemust berecorded inaregister.

. That the police officer carrying out the arrest shall prepareamemo of arrest at the

time of arrest and such memo shall be attested by at |east one witness, who may be
either amember of thefamily of the arrestee or arespectable person of thelocality
fromwherethearrestismade. It shall also be countersigned by thearrestee and shall
contain thetime and date of arrest.

A person who hasbeen arrested or detained and isbeing held in custody inapolice
station or interrogation center or other lock up, shall beentitled to have onefriend or
relativeor other person knownto himor havinginterestin hiswelfarebeing informed,
as soon as practicable, that he has been arrested and is being detained at the
particular place, unlessthe attesting witness of thememo of arrest ishimself sucha
friend or arelative of thearrestee.

Thetime, placeof arrest and venue of custody of an arrestee must be notified by the
policewherethenext friend or relativeof thearresteelivesoutsdethedistrict or town
throughthe Lega AidsOrganizationinthe District and the police station of thearea
concerned telegraphically withinaperiod of 8to 12 hoursafter thearrest.

The person arrested must be made aware of hisright to have someoneinformed of his
arrest or detention as soon asheisput under arrest or isdetained.

Anentry must bemadeinthediary at the place of detentionregarding thearrest of the
person which shall a so disclose the name of the next friend of the person who has
beeninformed of the arrest and the names and particulars of the police officiasin
whose custody the arresteeis.

Thearrestee should, where he so requests, be a so examined at thetimeof hisarrest
and magjor and minor injuries, if any present on his/her body, must berecorded at that



Remand, Transit Remand And Processes... [91

time. TheInspector Memao' must be signed both by the arrestee and the police of fi cer
effecting thearrest and itscopy provided to the arrestee.

VIIl. Thearresteeshould be subjected to medica examination by thetrained doctor every
48 hoursduring hisdetention in custody by adoctor on the panel of approved doctor
appointed by Director, Health Services of the concerned State or Union Territory,
Director, Hedth Servicesshould preparesuch apane for dl Tehsisand Didtrictsaswell.

IX. Copiesof al thedocumentsincluding thememo of arrest, referred to above, should
be sent to the Magistrate for hisrecord.

X. Thearrestee may be permitted to meet hislawyer during interrogation, though not
throughout theinterrogation.

XI. A policecontrol room should beprovided at al district and State headquarterswhere
information regarding the arrest and the place of custody of the arrestee shall be
communicated by the officer causngthearrest, within 12 hoursof effectingthearrest
and at the police control room it should be displayed on aconspi cuous notice board.

3. Under standing the Concept of Remand

Law doesnot alow detention unlessthereislegal sanctionfor it. Detention in custody of the
policeisdisfavoured, and evenin the case of an accused, such detention can only bewith the
authority of aMagistrate. Inthe context of detained person, thelega termwhichisbeing used very
commonly is“remand” which meansto send back the arrested person who iswaiting to conclude
histrial, inthe custody of competent authority. Remand isthe process of keeping apersonin
custody beforethe actual processof trial. The object behind furthering detentionisto keep the
person away from the society, for the security of the society and the security of the person himself.
Itisalso necessary that heispresent for further investigation and inquiry and he doesnot evadethe
process of law. Remand isusually granted when the court is of the opinion that the required
investigation cannot be completed in given time and thereisreasonabl e doubt that the concerned
personisinvolved inthe commission of the offence.

Thedictionary meaning of theword remand isto return or send back. However, inthelega
world, it hastwo different meanings.

(1) Firstly, itisusedto send back the accused in the custody of the competent authority.

(2) Secondly, it isused to send back the cases from the appellate court to the lower
court.

Remand isanaidto the successful completion of aninvestigation. In other words, itistheremand
wherewe send back the accused into the custody of policeor that of themagistratefor collecting
evidence and completion of investigation. In anutshell, the purpose of remand isto facilitate
completion of investigation.



92] Criminal Miscellany : Practice & Procedure

TheCrimina Procedure Code 1973 does not authorise detention by the policefor morethan
twenty-four hours after the arrest. Sections 56 and 57 of Cr.P.C makeit quite clear. Section 56
providesthat apolice officer making an arrest without warrant shall, without unnecessary delay,
take or send the person arrested beforeamagistrate. Article 22 (2) of the Congtitution of Indiaand
Section 57 of Cr. P.C. giveamandatethat every person who isarrested and detained in police
custody shall be produced beforethe nearest magistratewithin aperiod of 24 hoursof such arrest
excluding the time necessary for the journey from the place of the arrest to the court of the
magistrate and no such person shall be detai ned in the custody beyond the said period without the
authority of amagistrate. Thesetwo provisionsclearly manifest theintention of thelaw inthis
regard and thereforeit isthe magistrate who hasto judicially scrutinise circumstancesand if
satisfied can order the detention of the accused in police custody. Thisisthe point fromwherethe
role of magistrate comesinto picture, and some powersare conferred by the statutefor making an
arrest by policesubject torestraintsandjudicia supervision and scrutiny to protect thefundamental
right to lifeunder Article 21 of the Congtitution of India. Impaosition of such restraintisclearly the
recognition of rights of the arrested person as has been held in aplethora of casesviz. State
(Delhi Admn.) v. Dharam Pal and others, 1982 Crl. L.J.1103; Central Bureau of
I nvestigation vs. Anupam J. Kulkarni, 1992 AIR 1768, 1992 SCR (3) 158.

(i) Typesof Remand (Under Cr.P.C.)

A. Onthebasisof custody, therearetwo typesof remand:
(2) Policeremand (2) dudicid remand

(1) Policeremand: Ingeneral, policeremand comesfirst out of theabovetwo. When
an accused person is sent back to the police station for further inquiry and
investigation, itiscaled policeremand.

(2) Judicia remand: It refersto asituation wherethe accused issent back tojail on

being produced before the court within 24 hours after theregistration of FIR in
caseof cognizableoffencefor further investigation.

B. On thebasisof stage:

The power of sending back of the accused in the custody of competent authority is
providedinthe Codeof Criminal Procedureand can beexercised under thefollowing
threespecific provisions.

(@ Remandunder S.167 (2) Cr.P.C: It relatesto the stage of investigationand is
ordered for furthering theinvestigation and can beeither injudicial custody or
police custody. At thisstage, thereisaconcept of transit remand. When awarrant
of arrestisexecuted outsdethedigtrict inwhich it wasissued, and the court which
Issued the warrant is not within 30 km of the place of arrest, then the person
arrested may be produced before Executive Magistrate, District Superintendent
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of Policeor Commissioner of Policewho shall direct hisremoval in custody to
such court.

(b) Remand under S.209 (2) Cr.P.C: It relates to the stage when the magistrate
commitsthe case, he can remand the accused to the custody during and until the
conclusion of thetria subject to the provisionsof bail under the code.

() Remand under Sec 309(2) of the Cr.P.C .: It relatesto astage after cognizance
and here accused can only be sent tojudicial custody. Thedifferenceliesinthe
stageat whichitisordered. Whileremand under Sec 167(2) relatesto the stage
of investigation, theremand under Sec 209(b) and Sec 309(2) isfor securing the
presence of theaccused during thetrial.

Onthebasisof authority who order sit:
(& AnyMagigratewithor without jurisdiction

(b) AnExecutive Magistrate, whereajudicial magistrateisnot available and on
whom the powersof ajudicia magistrate or metropolitan magistrate have been
conferred

(c) Specid courts

(i) Section 167 : Procedure When I nvestigation Cannot be Completed in Twenty-four

Hours

@

e

Whenever any person isarrested and detained in custody and it appearsthat the
Investigation cannot be completed within the period of twenty- four hoursfixed by
section, and therearegroundsfor believing that the accusation or informationiswell-
founded, the officer in charge of the police station or the police officer making the
Investigation, if heisnot below therank of sub- ingpector, shall forthwith transmit to
thenearest Judicial Magistrateacopy of theentriesinthediary hereinafter prescribed
relating to the case, and shall at the same time forward the accused to such
Magidrate.

The Magistrate to whom an accused person isforwarded under this section may,
whether hehasor hasnojurisdiction to try the case, fromtimeto time, authorisethe
detention of the accused in such custody as such Magistrate thinksfit, for aterm not
exceeding fifteen daysinthewhole; and if hehasno jurisdictionto try the case or
commititfor trial, and considersfurther detention unnecessary, he may order the
accused to beforwarded to aM agi strate having such jurisdiction: Provided that the
Magistrate may authorisethe detention of the accused person, otherwisethaninthe
custody of the police, beyond the period of fifteen days, if heissatiSfied that adequate
groundsexist for doing so, but no Magistrate shall authorise the detention of the
accused personin custody under thisparagraph for atotal period exceeding,-
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I. ninety days, wheretheinvestigation rel atesto an offence punishablewith degth,
imprisonment for life or imprisonment for aterm of not lessthanten years,

ii. sSixty days, wheretheinvestigationrelatesto any other offence, and, ontheexpiry
of the said period of ninety days, or sixty days, asthe case may be, the accused
person shall bereleased on bail if heisprepared to and doesfurnish bail, and
every person released on bail under this sub- section shall be deemed to be so
released under the provisions of Chapter XXXI1I for the purposes of that
Chapter;

(b) no Magistrate shall authorise detention in any custody under this section
unlessthe accused isproduced before him,

(c) noMagidrateof the second class, not specially empoweredin thisbehaf by
the High Court, shall authorise detentioninthe custody of thepolice.

Explanation |.- For the avoidance of doubts, it is hereby declared that,
notwithstanding theexpiry of the period specifiedin paragraph (a), the accused shall
bedetained in custody so long ashedoesnot furnish bail;].

Explanation |1 .- If any question arises whether an accused person was produced
beforethe Magistrate asrequired under paragraph (b), the production of the accused
person may be proved by hissignature on the order authorising detention.]

1 Notwithstanding anything containedin sub- section (1) or subsection (2), the officer
inchargeof the policestation or the police officer making theinvestigation, if heisnot
bel ow therank of asub- inspector, may, whereaJudicia Magistrateisnot available,
transmit to the nearest Executive Magistrate, on whom the powers of aJudicial
Magistrate or Metropolitan M agistrate have been conferred, acopy of theentry in
the diary hereinafter prescribed relating to the case, and shall, at the sametime,
forward the accused to such Executive Magistrate, and thereupon such Executive
Magistrate, may, for reasonsto be recorded in writing, authorisethe detention of the
accused person in such custody ashe may think fit for aterm not exceeding seven
daysintheaggregate; and, ontheexpiry of the period of detention so authorised, the
accused person shall bereleased on bail except wherean order for further detention
of the accused person has been made by a Magistrate competent to make such
order; and, where an order for such further detention is made, the period during
which the accused person was detained in custody under the orders made by an
Executive Magistrate under thissub- section shall betaken into account in computing
the period specified in paragraph (a) of the proviso to sub- section (2): Provided that
beforethe expiry of the period aforesaid, the Executive Magistrate shall transmit to
the nearest Judicial Magistrate the records of the casetogether with acopy of the
entriesinthediary relating to the case which wastransmitted to him by the officer in
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charge of the police station or the police officer making theinvestigation, asthe case
may be.

(3) A Magidrateauthorising under thissection detentioninthecustody of thepolice shal
record hisreasonsfor so doing.

(4) Any Magistrate other than the Chief Judicial Magistrate making such order shall
forward a copy of hisorder, with hisreasons for making it, to the Chief Judicial
Magidrate.

(5) Ifinany casetriable by aMagistrate asasummons- case, theinvestigation isnot
concluded within aperiod of six monthsfrom the date on which the accused was
arrested, the Magistrate shall make an order stopping further investigation into the
offence unlessthe officer making theinvestigation satisfiesthe M agistrate that for
specia reasonsand in theinterests of justice the continuation of theinvestigation
beyond the period of six monthsisnecessary.

(6) Whereany order stopping further investigation into an offence hasbeen made under
sub- section (5), the Sessions Judge may, if heis satisfied, on an application madeto
him or otherwise, that further investigation into the offence ought to be made, vacate
theorder made under sub- section (5) and direct further investigation to bemadeinto
the offence subject to such directionswith regard to bail and other mattersashe may
Specify.

(a) Object & Scopeof Section 167 Cr.P.C.

Theobject and scope of Section 167 Cr.PC. iswell-settled that it issupplementary to S. 57
Cr.PCltisclear from S. 57 that theinvestigation should be completed in thefirst instance within
24 hoursand if cannot be done, the arrested person should be brought by the police before a
magistrate as provided under Section 167. In other words, the object of thisprovisonistwo-fold;
firstly, that thelaw doesnot favour detention in police custody except in special casesand that too
for reasonsto be stated by the M agistratein writing, and secondly, to enable such person to make
arepresentation beforeaMagidtrate.

Section 167 of Cr.P.C does not confer power on a Magistrate to dispense with police
custody but what it doesisto empower him to extend such custody beyond what is permitted
under Section thereof. Reading these two sectionstogether one can safely concludethat Section
167 comesinto play only when:

1. The accused is arrested without warrant and is detained by a police officer
(Section 41 Cr.RC)

2. It appearsthat morethan twenty-four hourswill be needed for investigation,

3. Therearegroundsfor believing that the accusation or information against himis
well founded, and
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4. Theofficer inchargeof the police sation or theinvestigating officer not below the
rank of a Sub-Inspector forwards the accused before the nearest Magistrate
alongwithacopy of entriesinthediary.

When this happens, the M agi strate may authorise the detention of the accused detention
either inpolice custody or judicial custody assuchthe Magistrate thinksfit, or the Magistrate may
refuseto detain the accused if adequate groundsdoes not exist asper hissatisfaction.

(b) WhoisEmpowered toAuthorise Detention of TheAccused?

Theterm“magigtrate’ insection 167 (2) Cr.RCimplies”judicid magistrate” only and not the
“executive magistrate” because 167 (1) Cr.P.C clearly providesthat the police officer would
tranamit themateria tothenearest judicid magistrateand specia power wasgivento theexecutive
magistrate also intheyear 1978 by The Code of Criminal Procedure (Amendment) Act, 1978
with the insertion of S.167(2A). That can be exercised only in the absence of the judicial
magidrate.

Theterm usedismagistrateand not judicid magistratefirst classor judicia magistrate second
classor chief judicial magistrate, thereforeit can beimplied that theright to order remandis
conferred to al three of them under S.167(2). But thereisalimitation on thispower of thejudicia
magi strate second class under proviso (c) of S.167(2), which providesthat he cannot authorize
detention in police custody unless specifically empowered by theHigh Court.

Also, theprovision 167 (1) Cr.P.C. providesfor theword ‘ nearest judicial magistrate’ and
not the term * magi strate who hasthe authority to take cognizance of the matter’. Also, under
S.167(2), expressly lays down that the magi strate to whom the accused isforwarded and the
meaterialsaretransmitted may haveor not havethejurisdiction.

(c) Procedureto beFollowed by the Nearest M agistrate

Asadready discussed, these provisionsof the section are supplementary to thosecontainedin
section 57 of the Code, and require the police officer making the investigation when such
investigation cannot be completed within twenty-four hoursto forward the accused with certain
papersto the nearest magistrate and obtain hisauthority for hisfurther detention. Inthe matter of
remand, the magistrate exercises discretionary functions, keeping in view all the facts and
circumstances of the caseincluding the nature of the charge, the gravity of thealeged offence, the
areaof investigation, the antecedents of the accused and all other relevant factorswhich may
appropriately help the court in determining whether to keep the accused in custody or to release
himon bail. The magistrate authorising detention of the accused under this section hascomplete
freedom to remand the accused to whatever custody he thinksfit or to refuse remand if not
required. While deciding an application of remand under thissection, court must apply itsmind on
thematerial produced beforeit, and just to passan order isnot sufficient rather areasoned order
for thesameisrequired. Themagistrate hasto exercise hisjudicia mind whiledeciding whether or
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not the detention of the accused in any custody is necessary. The magistrate should consider all
available materia sincluding the copy of the casediary beforeauthorizing detention. The order of
detention is not to be passed mechanically asaroutine order on the request of the policefor
remand.

Firstly, magistrate hasto scrutinisefollowing things:

v Firstinformationreport

v Casediary

v Duly signedForwardingletter givenby theofficerinchargeof policestationorthe
policeofficer makinginvestigation

v Whether arrest has been made as per section section 41 Cr.P.C. or not, and if not
complianceof section 41A Cr.P.C. must be ensured.

v Memorandumof arrest prepared asper section41B Cr.P.C, attested by at | east one
witness, whoisamember of thefamily of the person arrested or arespectable member of the
locality wherethearrest ismade; and countersigned by the person arrested; and shal contain
thetime and date of arrest.

v Memorandumof evidencesubmitted by thepoliceofficer,andltisanobligationof
theMagigtrateto ensurethat there must not be an infringement of theindefeasibleright of the
accusedtolifeor personal liberty, except in accordancewith law. It isthe duty imposed on
the Magistrate, before whom the arrested person is produced, to satisfy himself that
following requirements have been complied with:

v Anarrested person being heldin custody isentitled, if he so requeststo have one
friend, relative or other personwhoisknownto himor likely totakean interestin hiswelfare
told asfar asispracticablethat he hasbeen arrested and where heisbeing detained. Itisthe
duty of the policeofficer toinform the arrested person about thisright when heisbrought to
thepolicegation.

v Anentry shall berequired to be madeinthediary asto who wasinformed of the
arrest.

v Thetime, placeof arrestandvenueof custody of anarresteemust benotifiedby the
police where the next friend or relative of the arrestee lives outside the district or town
through the L egal Aid Organisationinthe Didtrict and the police station of theareaconcerned
telegraphically within period of 8to 12 hoursafter thearrest.

v Anentry must bemadeinthediary at theplaceof detentionregardingthearrest of
the person which shall a so disclosethe name of the next friend of the personwho hasbeen
informed of thearrest and the namesand particularsof the police officialsin whose custody
thearresteeis.
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v Thearresteeshould, wherehesorequests, beal soexaminedat thetimeof hisarrest
and mgjor and minor injuries, if any present on his’her body, must be recorded at that time.
The* Inspection Memo' must be signed both by the arrestee and the police officer effecting
thearrest anditscopy providedtothearrestee.

v Itistheduty of M agi stratetoi nquirewhether arrestedpersonwasgivenill treatment
by policeasinstructed in para3(1) of chapter | of The Crimina Manual. Thisdirectionwas
alsoissued in the case of Sheela Barsevs. State of MaharashtraAlR 1983 SC 378.

v Thearresteeshoul dbesubjectedtomedical examinationbythetraineddoctorevery
48 hours during his detention in custody by a doctor on the panel of approved doctors
appointed by Director, Health Services of the concerned State or Union Territory.

v Section50(2) Cr.P.C.laysdownthatif arrestismadewithout warrantinabailable
case, the accused should be informed of hisright to be released on bail after furnishing
sureties.

v" Copiesof al thedocumentsincludingthememoof arrest, referredabove, shouldbe
sent tothe Magistrate for hisrecord, in case accused was produced before the magistrate
without jurisdiction

v Accused must beinformedtohavehiscounsel, andif heisunabletohire, legal aid
would beensured for him.

InKhatri Versus Stateof Bihar 1981 SC 928, asfar back asin 1981, it washeld by
theHon'ble Court that aperson arrested needs alawyer at the stage of hisfirst production
before the magistrate, to resist remand to policeor jail custody and to apply for bail. He
would need alawyer when the charge sheet issubmitted and the magistrate applieshismind
to the charge sheet with aview to determine the future course of proceedings. Hewould
need alawyer at the stage of framing of chargesagainst him and hewould, of course, need a
lawyer todefend himintrid.

Of late, in Mohd. Ajmal Mohd. Amir Kasab aliasAbu Mujahid Vs. State of
Maharashtra AIR 2012 SC 3565 the Hon'ble Supreme Court held that during first
production, the Magistrateis under duty and obligation to make the accused fully aware
about hisright to consult and to be defended by alegal practitioner and, in case hehasno
meansto engagealawyer of hischoice, that onewould be provided to himfromlegal aid at
theexpense of the state. Evenif the accused doesnot ask for alawyer or remainssilent, itis
the Constitutional duty of the court to provide him with alawyer and any failureto fully
discharge the duty would amount to dereliction of duty and would make the magistrate
concerned liableto departmental proceedings.

v Thearresteemay bepermittedtomeet hislawyer duringinterrogation, thoughnot
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throughout theinterrogation. Apart fromal theformalitiesdiscussed above, theMagistrate
when dedl swith the matter for thefirst time, ought to enquire about the status of the victim of
the crime aswell and whether the victim needsimmediate first aid or any other interim
compensation. A recommendationin thisregard can be made by the M agistrate concerned
to the District Legal Services Authority. DLSA shall go on to grant compensation in
accordancewith the Victim Compensation Scheme. In casesrel ating to motor accidents, the
Magistrate may ensure that the SHO Concerned informs the Motor Accident Claims
Tribuna of the accident within 48 hoursand filesthe mandatory Accident I nformation Report
(whichisentertained asaClaim Petition), within the stipul ated 30 daysfrom theregistration
of theFIR, so asto ensuretimely dispensation of compensationtothevictims.

(d) Discretion of the M agistratevisavisRemand

The magistrate has compl ete discretion to decide the remand application. The magistrateis
giventheliberty or discretionto detain the accused either in police custody or judicia custody. The
discretion of enlarging theaccused on bail isa so givento themagistrateif heisnot satisfied with
the grounds on which the police asked for remand. The condition precedent being the order must
be based on valid groundsand must be reasoned one. Section 167(3) providesthat the magistrate
shall record reasonswhile authorizing detention in police custody under the section. The sub
section mandatesthe magi strate to record reasonswhile ordering detention in police custody as
theword usedis‘shall’ and not ‘ may’, but the sectionisonly limited to the caseswhere detention
to police custody isordered and not judicial custody. But itisalwaysdesirousto do soeveninthe
caseof detentioninjudicia custody. Hisfunctionsin these mattersare not only supplementary, at
ahigher level, to those of executive but areintended to prevent abuse. The magistrate haswide
and unrestricted power to remand an accused to police custody. They arenot restricted or limited
toany provisonsof law in making theorder or limited to any provisionsof law in making theorder
of remand. But these discretionsbeing vested in acourt of law hasto beexercised judicially on
well recognized principles. If thediscretionisexercised inan arbitrary or non-judicial manner,
remedy by way of resort to the higher courtsisalwaysopento the aggrieved party.

Inthecase of Manubhai Ratilal Patel v. State of Gujrat and other s(2013) 1 SCC 314,
theHon'bleApex Court observed that, remand isafundamental judicia function of the Magidtrate.
Whileperforming thisjudicia function, Magistrate hasto satisfy himsalf that there arereasonable
groundsand that materid s placed beforehim justify remand of accused. Whileremanding accused
itisobligatory on part of Magistrate to apply his mind to facts and not to pass remand order
automaticaly or inaroutine manner.

A careful reading of Sec 167(1), Cr.P.C. would show that aninvestigating officer can ask for
remand only when there are groundsfor believing that the accusation or informationiswell
founded and it appearsthat the investigation cannot be completed within the period of 24 hours
fixed by sec57. Therefore, it followsthat aremand by aMagistrateisnot an automatic one and
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sufficient grounds must exist for the M agistrate to exercisetheir powersof remand. That isthe
reason why it is required that a copy of the entriesin the diary should be forwarded to the
Magistrate along with the arrested persons. Thisisthe second stage in remanding the accused
persons. Under the provisionsof the Criminal Procedure Code, the duty of the police officer isto
producethe arrested persons before the concerned Magistrate within 24 hoursalong with their
remand report and acopy of the diary maintained by him at thetime of theremand asrequired
under S. 167, Cr.PC. Thereafter, itisfor the concerned Magistrateto apply hismind and satisfy
himself that the accused should be remanded to judicial or police custody. If the primafacie
accusation or information isnot well founded and sufficient groundsdo not exist for the M agistrate
to exercise hispower of remand, in such cases, remand of accused can be refused.

A remand order cannot be without application of mind and it must not bein aroutine or
mechanical manner. But all the sameit does not requirethat the order sheet should look likea
judgment delivered after full trial. Hon' ble Justice Krishnalyer in Mantoo Mg umdar and Dasdev
Singh vs. State of Bihar, 1980 Cri.LJ 1980 observed that where the magistrate concerned
practically authorisesrepeated detentions, unconscious of the provisionswhich obligated themto
monitor the proceedingswhich warrant such detentions. It was concluded that all possible breach
that may result from delays between thetime of prosecuting officersdiscover sufficient evidenceto
proceed against an accused and thetime of instituting those proceeding isto be guarded against by
the courtswhich areobliged to the society.

Afortiori, aremand by aMagistrateisnot an automatic one and sufficient grounds must
exist for the Magistrate to exercise their powers of remand. "Judicial remands should not be
passed in amechanical manner. If the arrest seems unwarranted in the facts of the case, the
magi strate can dwaysdisallow both judicia and police custody and releasethe persononbail (on
surety or persona bonds), or even by way of aspecial-order u/s59 of the Cr.P.C. A moreactive
useof thisprovisionisthe need of the hour. In casesof totally unjustified arrests, the magistrates
should not shirk from pointing thisout in their ordersand direct initiation of disciplinary proceedings
againsgt theerring policeofficers.

(e) Duty of the Palice

Itistheduty of the policeto satisfy the magistratethat thereis sufficient evidence against the
accused so asto order remand. The evidence must be obtained by the policeif themagistrateis
not satisfied on the basisof present evidencefor obtaining theorder of remand. Itisonly after the
satisfaction of the magistrate that the remand order should bemadeby him. If itisacaseof offence
punishablewith lessthan seven years or which may extend to seven years, section 41 (1) (b) of
Cr.RPC. comesintothepicture.

Section41: When policemay arrest without war rant:—(1) Any policeofficer may
without an order from aM agistrate and without awarrant, arrest any person-

(& whocommits, inthe presence of apolice officer, acognizable offence
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(b) against whom areasonable complaint hasbeen made, or credibleinformation
has been received, or areasonable suspicion exists that he has committed a
cogni zabl e offence punishable withimprisonment for atermwhich may belessthan
seven year sor which may extend to seven year swhether with or without fine,
if thefollowing conditionsaresatified, namely:

(i) thepoliceofficer hasreasonto believeonthebasisof such complaint, information,
or suspicion that such person has committed the said offence; When police may
arrest without warrant.

(ii) thepoliceofficer issatisfied that such arrest isnecessary

to prevent such person from committing any further offence; or
for proper investigation of the offence; or

to prevent such person from causing the evidence of the offenceto disappesr,
or

tampering with such evidencein any manner; or

to prevent such person from making any inducement, threat or promiseto
any person acquai nted with thefacts of the case so asto dissuade him from
disclosing such factsto the Court or to the police officer; or

as unless such person is arrested, his presence in the Court whenever
required cannot be ensured, and the police officer shall record whilemaking
sucharrest, hisreasonsinwriting:

Provided that a police officer shall, in all caseswhere the arrest of apersonis not
required under the provisionsof thissub-section, record thereasonsinwriting for not making
thearrest. Inall such cases, the police office before arrest must put aquestion to himself
about requirement and purpose of arrest. Itis, only after these questionsare addressed and
oneor the other conditions asenumerated aboveis satisfied, the power of arrest needsto be
exercised. Andfor all other cases compliance of section 41A Cr.PC. ismandatory anditis
duty imposed on police officerstoissue notice of appearance against the accused person.

(f) Mandatory compliance of Section 41(A)

41A. Noticeof appear ancebeforepoliceofficer. — (1) The policeofficer *[shal], inall
cases where the arrest of aperson is not required under the provisions of sub-section (1) of
section 41, issue anotice directing the person against whom areasonabl e complaint has been
made, or credibleinformation has been received, or areasonabl e suspicion existsthat he has
committed acognizable offence, to appear before him or at such other place asmay be specified

inthenotice.
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Where such anoticeisissued to any person, it shall bethe duty of that person to
comply withthetermsof thenotice.

Where such person compliesand continuesto comply with the notice, he shal not be
arrested in respect of the offencereferred to in the notice unless, for reasonsto be
recorded, the police officer isof the opinion that he ought to be arrested.

Where such person, at any time, failsto comply with thetermsof thenoticeoris
unwilling toidentify himself, the police officer may, subject to such ordersasmay have
been passed by acompetent Court inthisbehdf, arrest him for the offence mentioned
inthenotice”

TheHon' ble Supreme Court, hasinthe case of Arnesh Kumar Vs State of Bihar And
Another (2014) 8 SCC 273, held asfollows: “ Our endeavour inthisjudgement isto ensure
that police officers do not arrest accused unnecessarily and Magistrate do not authorize
detention casually and mechanically” . In this case the Hon’ ble Supreme Court has issued
following directionsin respect of all offenceswhich are punishablewithimprisonment for aterm
which may belessthan 7 years or which may extend to 7 years, whether with or without fine:

@

(b)

©

(d)

©

(®

@

All the State Governmentsto instruct its police officers not to automatically arrest
when acase under Section 498-A of thel .P.Cisregistered but to satisfy themselves
about the necessity for arrest under the parameterslaid down aboveflowing from
Section41, Cr.RPC;

All policeofficersbe provided with acheck list contai ning specified subclausesunder
Section41(1)(b)(ii);
Thepoliceofficer shall forward the check list duly filed and furnishthereasonsand

material which necessitated the arrest, while forwarding/producing the accused
beforethe Magistratefor further detention;

The Magistrate while authorizing detention of the accused shall perusethe report
furnished by the policeofficer intermsaforesaid and only after recordingitssatisfaction,
theMagistratewill authorisedetention;

Thedecision not to arrest an accused, be forwarded to the Magi strate within two
weeksfrom thedate of theinstitution of the casewith acopy tothe Magistratewhich
may be extended by the Superintendent of police of thedistrict for thereasonsto be
recorded inwriting;

Notice of appearanceintermsof Section 41(A) of Cr.P.C be served on the accused
within two weeksfrom the date of ingtitution of the case, which may be extended by
the Superintendent of Policeof the District for the reasonsto be recorded inwriting;

Failureto comply withthedirectionsaforesaid shall apart from rendering the police
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officers concerned liable for departmental action, they shall also beliableto be
punished for contempt of court to beinstituted before High Court having territorial
jurisdiction;

(h) Authorizing detentionwithout recording reasonsasaforesaid by the Judicid Magidrate
concerned shall beliablefor departmental action by the appropriate High Court.

Further it hasal so been said that the directions aforesaid shall not only apply to the cases
under Section 498-A of thel.P.C. or Section 4 of the Dowry ProhibitionAct, the casein hand, but
also such caseswhere offenceis puni shablewith imprisonment for aterm which may belessthan
seven yearsor which may extend to seven years; whether with or without fine.

(g) Custody of Accused —Either Policeor Judicial From TimetoTime

Actualy, theword‘ remand’ assuchisnot used in the section. What isauthorised to bedone
under section 167(2) by the magistrateisthe making of an order for detention of theaccusedin
such custody as hethinksfit for aterm not exceeding fifteen daysasawhole. But thereisno
specia referenceto police custody. What isto be regarded isthe period of detention and not the
nature of the custody. When aninvestigation cannot be compl eted within the period of twenty-four
hoursand the accused isforwarded to the nearest judicial magistrate, he can authorise detention of
the accused in police custody or judicia custody asthe case may be.

A remand to police custody ought not to be granted by amagistrate without satisfying himself
astoitsnecessity and the period of remand ought al so to be restricted to the necessities of the
case. At every stagewhen they obtain aremand, the police must satisfy the magistratethat thereis
sufficient evidence against the accused and further evidence might be obtained and it isonly when
heissatisfied, after lookinginto the casediary, that he should direct aremand. The magistrate’s
power to remand an accused person to police custody is regulated by the provisions of this
section. When an accused i s produced before amagistrate having jurisdiction to try the offence
with arequest for further detention and the magi strate i s sati sfied that adequate groundsexist for
further detention as heisauthorised under proviso (a) to sub-section (2) to extend theterm of
detention. The magistrate has adiscretion to authorise detention for extended period otherwise
than in police custody. But wherethe magistrateis satisfied for reasonsto berecorded inwriting
that further detention in custody isnecessary intheinterest of justice, he can extend the period of
detention but thetotal period of detention cannot exceed Sixty daysin casesother than thosewhich
are punishablewith death, imprisonment for lifeor imprisonment for aterm not lessthanten years.
For thelatter category of offences, the period of detention can exceed up to ninety days.

Thelegidature hasinitswisdom made adequate saf eguards requiring amagistrateto look
into the case diaries and then decide about detention of an accused, record his reasons for
authorising detention in police custody and that too only in specia casesfor such limited period as
the necessities of the case might require. With al the case law on the point and the express
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provisions of the Code, the fact remains that the magistrates frequently fail to realise their
respons bility inthematter of granting remand.

TheJudicid Magistrate caninthefirst instance authorise the detention of theaccusedin such
custody ie, either police or judicial from timeto time but thetotal period of detention cannot
exceed fifteen daysinthewhole.

The Privy Council inEmperor Vs. KhwazaNazir Ahmad, AIR 1945 PC 18: 1945-46
Cri LJ 413that under the Codethereisagtatutory right on the part of the policetoinvestigate the
circumstances of an aleged cognizable crime and that thefunctionsof thejudiciary and thepolice
are complementary and not overlapping inthisregard. Onlarger principlea so, it seemsapt that
whilst theaccused person must be guaranteed afair investigation and ajudicial tria theresfter, yet
equally the police, which hasastatutory duty to investigate, isnot hampered or obstructedinthe
delicate task of unravelling crime at the threshold stage of the investigation. Therefore, the
interpretative approach to these provisionsisto strike atrue balancein thelarger social interest
between acompetent and incisiveinvestigation into serious crimes by the police, onthe onehand
and the guaranteed right of the citizen to personal liberty under areasonableand fair procedure
established by law, on the other. [S. Harsimran Singh vs State Of Punjab,1984 Cri.L.J253.]
Within thisperiod of fifteen daysthere can be morethan one order changing the nature of such
custody either from policeto judicial or vice-versa. A person held in judicial custody canif
circumstancesjustify betransferred to police custody or magistrate custody or viceversawithina
period of 15 days referred to in Sec. 167(2) of the code. Accused should not be ordinarily
remanded to police custody unlessthereisreason to believe that some material and valuable
informationislikely to be obta ned which cannot be obtained except by remanding theaccused to
police custody. For verifying the statement made by the accused police custody may not be
necessary. I n such casesordinarily Magistrate should remand the accused to M agistrate custody.
If the Magistrateisof the opinion that the presence of the accused with policeisnot necessary for
Investigation, he may remand the accused to magisterial/judicia custody.

Whileremanding the accused to police custody, the M agistrate hasto take note that:
(1) suchcustody should not be granted for morethan 15 dayson thewhole,

(2) reasonsfor remanding the accused to police custody should be mentioned in the
order and

(3) copy of the order and reasons should be sent to the Chief Judicial Magistrate.

Itisa soimportant for the Magistratesto remember that Police custody ought not to begiven
at thedrop of ahat and at the mere asking of the police. Whilegiving police custody, acopy of the
order ought to be sent to the CIM/CMM of theareato bring the matter within hisseisin. Itisalso
advisablefor themagistrateto scrupulously ensuremedica examination of theaccused beforeand
after thegrant of police custody, so asto rule out torture at the hands of thepolice. In many acase,
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theinjurieson the person of the accused are suppressedintheMedical Certificates. In such cases,
the Magistrate may order afresh medical examination of theAccused by ateam of doctorsat a
reputed and independent medical institution and entrust the safety of the accused personally toa
higher policefunctionary. It also needsto be remembered that the accused hasaright to interact
with hislegal advisor during thistime. Before remanding the accused to police custody, the
Magistrate shouldfirst get satisfied that the accusations agai nst the accused arewel | founded, and
for that purpose he should not only go through the case diary and the statements of thewitnesses,
he should scrutinize the record and decide asto whether the prescribed formalitiesarefollowed
and complied.

Whenever any personisarrested under Section 57 Cr.P.C. he should be produced before
the nearest Magistrate within 24 hours as mentioned therein. Such Magistrate may or may not
havejurisdictionto try the case. If Judicial Magistrateisnot available, the police officer may
transmit the arrested accused to the nearest Executive Magistrate on whom thejudicia powers
have been conferred.

If thearrested accused is produced before the Executive Magistrate, heisempowered to
authorisethe detentionin such custody either policeor judicid only for aweek, inthe samemanner
namely by one or more orders but after oneweek he should transmit him to the nearest Judicial
Magistrate along with therecords.

When the arrested accused is so transmitted the Judicial Magistrate, for the remaining
period, that isto say excluding one week or the number of days of detention ordered by the
Executive M agigtrate, may authorisefurther detention withinthat period of firgt fifteen daysto such
custody either policeor judicia. Detentionin police custody (permissibleonly within 15 daysof
thefirst remand), isusualy disfavoured by law, which guards persond liberty zealoudy. Courtsare
cognizant of the police spredilection for disclosure statements & confessions (often extorted),
Instead of scientific and objective methods of investigation. Therefore, at thetimeof giving police
remand, the magi strate ought to ensure and record theimperative need for police custody, and as
towhy itisnecessary for an effectiveinvestigation. The need for discovery of theweapon of the
offence, fruitsof crime, unearthing alarger conspiracy and facilitating thearrest of co-accused by
disclosure areimportant considerations. However, mereverification of information given by the
accused isnot aground for police custody. Similarly, the Magistrate should al so ensure that
remandisnot taken merely to makea' pointing out’ memo. Such pointing-out memoas, needlessto
state, have no statutory sanction or admissibility inacourt of law. Only whenthereisacertain
physicality to adiscovered fact that the same falls within the definition of Section 27 of the
EvidenceAct.

Onemorething that aM agistrate ought to be extremely cautiousabout isthat inamost every
criminal case - thereisan (alleged) confession made to the police by the accused, however,
practice shows that only seldom does the police file an application for the confession to be
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recorded inthe presence of the Magistrate, after compliance of Section 164 of the CrPC. It defies
reason asto when so many accused are penitent and inclined to confess, then why no confessions
are being recorded through the M agistrates. Thisbecomescrucia sincethe confession beforethe
Police Officer isinadmissibleinlaw and hasto betotally excluded from consideration. However,
such confessionsare empl oyed to | nvestigating Officersroutinegly to have at least some semblance
of acase against the accused and seek repeated Police Custody/Judicial Custody on that basis.
Expediency should never bedlowed to supersedethelegd principleand M agistrates ought not to
blink at such apractice, asthevery fact of there being apolice confessionin every case but no
judicia confessionin none, reflectsapernicious, and arather gppalling state of affairs. Inevery
case Where the accused has allegedly confessed to the police, the magistrate ought to put a
questionto thel.O. asto what prevented him from getting the confession recorded before the
court. Thiswill keep the coerced confessionsin check and encourage police officersto explore
other avenuesof investigation, which aremorelegitimate.

In Central Bureau of Investigation vs. Anupam J. Kulkarni, 1992 AIR 1768, an
important question for consideration arose before the Hon'ble A pex Court that whether aperson
arrested and produced before the nearest M agistrate asrequired under section 167 (1) Cr.R.C
can still beremanded to police custody after theexpiry of theinitial period of 15 days. It washeld
that after the expiry of thefirst period of fifteen daysthe further remand during the period of
Investigation can only beinjudicia custody. There cannot be any detention in the police custody
after theexpiry of first fifteen dayseven in acase where some more offences either seriousor
otherwisecommitted by himinthe sametransaction cometolight a alater stage. But thisbar does
not apply if the same arrested accused isinvolved in adifferent case arising out of adifferent
transaction.

(h) Remand of Accused During Further Investigation After Filing of Char ge-sheet

In State Through CBI Vs. Dawood | brahim and other s(2000) 10 SCC 438, it washeld
that the accused who would be arrested during thefurther investigation after filing of the charge-
sheet and taking cognizance of case, would be governed by section 167 of Cr.P.C and the
accused can be remanded to police custody.

The Supreme Court of Indiain Central Bureau of | nvestigation vsRathin Dandapath
& Ors, 2015 SCC OnLine SC 743 dedlt with aquestion that whether remand in police custody
can begiventotheinvestigating agency in respect of the absconding accused whoisarrested only
after filing of the charge sheet. The Court held that police remand can be sought under Section
167(2) CrPC in respect of an accused arrested at the stage of further investigation, if the
Interrogationisneeded by theinvestigating agency. ThisCourt hasfurther clarifiedin said casethat
expression accused if in custody in Section 309(2) CrPC does not includethe accused who is
arrested on further investigation before supplementary charge sheet isfiled.
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4. Concept of Default Bail

If thearrestisjustified at the anvil of the considerationsasdiscussed, and no casefor release
on bail ismade out, the accused can beremanded to Police or Judicial Custody during thefirst 15
days, and thereafter, only judicial custody for afurther period of 45 days (in case of offences
punishablewith imprisonment of 10 yearsor less) or 75 days (in cases of offences punishablewith
imprisonment greater than 10 years). If theinvestigation isnot concluded within the said period,
theaccused, if still confined in custody, becomesentitled to statutory bail (also known as* default
ball’ or ‘compulsiveball’) and anindefeasi bleright accruesin hisfavour. It deservesreiterationthat
Cr.PC doesnot fix atimelimit for investigation, but by entitling theaccused to bail ontheexpiry of
specific periods, it putspressure on the policeto completetheinvestigation withintime. It hasbeen
judicially held that thisright accruesto theaccused ontheexpiry of the 60th or the 90th day, asthe
case may be, fromthedate of thefirst remand, and oncethisbeneficid right hasaccrued infavour
of the accused and availed by him, the accused should apply for bail and not necessarily by a
formal application. The same cannot be defeated by subsequent filing of charge sheet, however, if
after grant of bail, the accused does not meet the conditionsof bail, for example: non furnishing of
bail bonds, and inthat eventuality, theright standsdefeated. The Supreme Court hasrecently held
that bail applicationsfor default infiling of charge-sheet ought to be decided onthevery day of
filing, in order to avoid the sal utary purposefrom being frustrated by subsequent filing of police
reports. The Magistrate should al so be on the guard for incompl ete reports masquerading as
policereports, filed hastily with the sole motiveto defeat the right of the accused. The police
report, hasto conformto the essentialslaid downin Section 173 of the CrPC. After expiry of the
15daysperiodif further police custody remandisgranted, it would beviolation of Sec. 167 of the
Code of the Criminal Procedure. Inthe case of C.B.I. V/sAnupam Kumar (2000) 9 SCC 266,
the HonorableA pex Court has observed that Sec. 167 (2) providesthat at atime accused can be
remanded for 15 days. If further detention of accused is necessary on satisfaction of the
Magistratefurther detentionin Magisterial custody can be alowed. M agistrate may authorize
detention of the accused beyond the period of 15 daysif heis satisfied that adequate grounds
exist. However, thereisfurther limitation for detention of accused persons in such custody.
Accused can be so detained for the period of 90 dayswheretheinvestigation relatesto an offence
punishablewith death, imprisonment for life or imprisonment for atermnot lessthan 10 years. The
detention can be authorized for 60 dayswheretheinvestigation relatesto any other offence. As
per Sec. 167 (2) if theinvestigation in respect of the offences punishablewith imprisonment up to
10yearsisnot completed within 60 daysor if theinvestigationin respect of offence punishable
with imprisonment for a period 10 years or more is not completed within 90 days, then the
accused shadl bereleased onbail if heisready and willingto furnish bail andif hefurnishesball. In
the case of Changat Satyanarayanaand orsV/s State of Andhra Pradesh (1986) 3SCC
141 it washeld that for counting the said period of 60/90 days, thefirst date of remand isto be
considered, and not the date of the arrest. In recent case of Ramesh Kumar Paul versusState
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of Assam, (2017) 15 SCC 67, the hon'bleApex Court hasinterpreted theword imprisonment for
atermnot lessthan ten yearsappearing in clause (1) of proviso (a) to section 167(2) of the Code
of Criminal Procedure, 1973 asamendedin 1978.

In Hitendra Vishnu Thakur vs State of Mahar astra, (1994) 4 SCC 602, it has been
held that if the statutory period has expired, the court shall have no option but to release the
accused on bail if he seeksit and isprepared to furnish the bail asdirected by the court.

In Sanjay Dutt vsState (1994) 5 SCC 410 clarifying thejudgement delivered in Hitendra
Vishnu Thakur's case, the Congtitution Bench of the Supreme Court in paragraph 48 observed as
under—

......Theindefeasibleright accruing to the accused in such situation is enforceable
only prior to filing of the Challan and it does not survive or remain enforceable on the
Challan being filed, if already not availed of. .........

Theaforesaid observation of the Supreme Court clearly meansthat ordinarily theindefeasibleright
accruing totheaccused will not survive or remain enforceabl e on the charge-sheet being filed but
If theindefeasibleright hasbeen availed of' prior tofiling of charge-sheet thenthe said right will
survive or remain enforceable even upon filing of the charge-sheet. Therefore, what is of
significanceiswhether the accused hasavailed of' theindefeasibleright accruing to him by filing
bail application and offering to furnish the bail asdirected by the court, prior to thefiling of the
charge-sheet. A similar view wastaken by the Hon’ ble PatnaHigh Court in the case of Bahar an
Aliv. Stateof Bihar (2018) CriL J 2892.

In Uday Mohanlal Acharya V/s. State of Mahatrahstra AIR 2001 SC1010, the
HonourableA pex court hasheld that whereacharge sheet isnot filed within requisite period of 60
daysor 90 daysasthe case may be, the accused isentitled to indefeasibleright to be released on
bail. The Supreme Court culled out six conclusions, which areasunder:

(1) Under sub-section (2) of Section 167, a Magistrate before whom an accused is
produced whilethe police areinvestigating i nto the of fence can authorise detention of
the accused in such custody asthe Magistrate thinksfit for aterm not exceeding 15
daysonthewhole.

(2) Under the proviso to the aforesaid sub-section (2) of Section 167, the Magistrate
may authorise detention of the accused otherwisethan inthe custody of policefor a
tota period not exceeding 90 dayswheretheinvestigation rel atesto offence punishable
with death, imprisonment for lifeor imprisonment for aterm of not lessthan 10 years,
and 60 dayswheretheinvestigation relatesto any other offence.

(3) On the expiry of the said period of 90 days or 60 days, as the case may be, an
indefeasible right accrues in favour of the accused for being released on bail on
account of default by theinvestigating agency in the completion of theinvestigation



Remand, Transit Remand And Processes... [ 109

withinthe period prescribed and the accused isentitled to bereleased on bail, if heis
prepared to and furnishesthe bail asdirected by the Magistrate.

(4) Whenanapplicationfor bail isfiled by an accused for enforcement of hisindefeasible
right alleged to have been accrued in hisfavour on account of default onthepart of the
investigating agency in completion of theinvestigation withinthe specified period, the
Magistrate/court must dispose of it forthwith, on being satisfied that in fact the
accused hasbeenin custody for the period of 90 daysor 60 days, as specified and no
charge-sheet hasbeen filed by theinvestigating agency. Such prompt action onthe
part of the Magistrate/court will not enablethe prosecution to frustrate the object of
theAct and thelegidative mandate of an accused being rel eased on bail on account of
thedefault onthepart of theinvestigating agency in completing theinvestigationwithin
the period stipul ated.

(5) If theaccused isunableto furnishthebail asdirected by the Magistrate, thenona
conjoint reading of Explanation | and the proviso to sub-section (2) of Section 167,
the continued custody of the accused even beyond the specified periodin para(a) will
not be unauthorised, and therefore, if during that period theinvestigationiscomplete
and the charge-sheet isfiled then the so-called indefeasibleright of theaccused would
stand extinguished.

(6) Theexpressonif not aready availed of used by thisCourt in Sanjay Dutt case must
be understood to mean when the accused files an application and is prepared to of fer
bail on being directed. In other words, on expiry of the period specifiedin para(a) of
the proviso to sub- section (2) of Section 167 if the accused filesan application for
bail and offersa so to furnish thebail on being directed, then it hasto be held that the
accused hasavailed of hisindefeasibleright even though the court hasnot considered
the said application and has not indicated the termsand conditions of bail, and the
accused hasnot furnished the same.

Thustheright of detenueto berel aeased on default bail continuesto remain enforcegbleif the
accused hasapplied for such bail, not with standing pendency of bail application or subsequent
filing of chargesheet or areport securring extens on of time by the prosectution beforethe court on
filling of charge sheet during theinterregnum when the challengeto thergection of bail gpplication
ispending beforethe higher court. InVikram Pal Vs Stateof Bihar 2016 (1) PLJR 321 the
Hon'ble PatnaHigh Court hasheld that subsequent filing of chargesheet would not extinguish the
indefeasibleright of the petitioner to berel eased on bail.

InRavi Prakash Singh aliasArvind Singh vs. State of Bihar, (2015) 8 SCC 340, it was
held that while computing the period u/s 167(2), the day on which on the accused was remanded
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tojudicia custody hasto be excluded and the day onwhich chalan/chargesheet isfiledin the court
hasto beincluded.

A three Judge Benchin Rakesh Kumar Paul vs. Assam, (2017) 15 SCC 67, hasheld that
the court should not be too technical in matter of personal liberty and even oral argumentsfor
default bail made by the counsel for the accused would sufficein lieu of written gpplication keegping
inmind that in matter of personal liberty and Article 21 of Condtitution, itisnot waysadvisableto
beformalistic or technical. The history of personal liberty jurisprudence of thiscourt and other
constitutional court includes petition for awrit of habeas corpus and for other writs being
entertained even on the basis of aletter addressed to the Chief Justice or the court.

In S. Kari vs. State through the Inspector of Police Samynallur Police Station,
Madurai district, (2020) SSC OnL ine SC 529 it was observed that the indefasible write to
default bail wWs167(2) isanintegral part of theright to personal liberty under Article21 andthesaid
right towel | cannot be suspended even during apandemic situation asisprevailing currently.

5. Remand under Special Statutes

() TheJuvenileJustice (Careand Protection) Act, 2015

Whilededing with juveniles, the court ought to proceed strictly inlinewith the principles of
parens-patriae& best interests of the child and zealoudly guard their welfare. Any offender under
theage of 18 yearsought to betried by the Juvenile Justice Board and isnot to be exposed to the
rigorsof ordinary criminal law process. Whenever apleaof juvenility istaken by an accused, the
age determination enquiry hasto be conducted by the court only, in accordance with Juvenile
justiceAct, where, inthe opinion of the Magistrate, the accused is patently (from the physical
appearance or otherwise) below 18, the court shall immediately transfer the child to observation
home and order production of thejuvenile beforethe JJB concerned. In other cases, theinquiry
hasto be conducted by the court, and if the accused turnsout to beajuvenile, he shall beordered
to betransferred to observation homethe sameday and if person hasturned an adult on thedate
of such order, inthat case, to aplace of safety. Asper the J.J. Act, 2015 the documentsforming
basicinput for ageenquiry are:

e Date of birth certificate from school first attended (not the play school), and in
absencewhereof;

e Birth certificateby corporation/municipal authority or apanchayat;
e Matriculation or equivaent certificates, if available; and

e |ntheabsence of the above, medical board, who shall, in the case age cannot be
ascertained ascertain it on the basis of medical tests of the CCL/ CNCP.

(b) Special ProvisionsRelated to Women

In case of thefemal e accused, they should not be kept in the policelock up inwhich male
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suspectsare detained. Femal e accused should be kept in separatelock up and guarded by female
constabl es. I nterrogation of femal e accused should be carried out only in presence of female
policeofficers. In case of Sheela Bar sever sus State of M ahar astra 1983 SCC 96, Hon,ble
Supreme Court hasgiven directivesfor treatment of womenandlega aid. InR D Upadhayavs
Stateof AndharaPradesh (1998) 5 SCC 696, theApex court hasgiven detailed directivesfor
thedevelopment of childrenwho areinjail with their mothers, who areinjailseither asunder trial
prisonersor convicts.

(c) Remand Under TheNar cotic Drugsand Psychotropic SubstancesAct, 1985

TheN.D.PS. Act, asit stands after theamendment of 2001 (w.e.f. 2/10/2001), providesfor
constitution of Special Court, for trying all offences under the Act which are punishablewith
imprisonment for aterm of morethan threeyears. Provisionsof remand under the General 22 Of
27 Codeare modified by virtue of Section 36A (1) (b) of thisAct, which providesthat aperson
accused of or suspected of the commission of an offence under the Act be forwarded to a
Magistrate under sub-section 2 or sub-section 2A of Section 167 of the Code whereupon,
Magistrate may authorize the detention of such personin such custody ashethinksfit for aperiod
not exceeding 15 daysand 7 daysin awholewhere such Magistrateisan Executive Magistrate. In
case of offencestriable by the Special Court, the proviso to the said sub section providesthat
when such person forwarded to him; or upon or at any time beforethe expiry of the period of
detention authori zed by him, the M agistrate cons dersthe detention of such personisunnecessary,
he shall Order such person to beforwarded to the Special Court having jurisdiction. When such
personisso forwarded to the Specia Court, the Specia Court exercisesall the powersof remand
conferred on Magistrate under Section 167 of the Code. The period of remand of 90 daysunder
Section 167 of the Codeismodified with aperiod of 180 days, only for the offencesunder Section
19 or Section 24 or Section 27A or for offencesinvolving commercia quantity. Section 37 of
NDPSAct does not exclude the operation of section 167(2) of the code. Theaccused hasright to
seek bail onfailureof prosecutiontofile charge- sheet within stipulated period. If heexerciseshis
right withintimeand isreleased on bail, he cannot be rearrested on merefiling of charge-sheet
Bipin Shantilal Panchal vs. State of Gujarat 1996 Cri.L.J 1652; 1996 SCC(cri) 200;
(1996)1 SCC 718

(d) Remand Under The Scheduled Casteand Scheduled Tribes(Prevention of Atrocities)
Act 19809:

The controversy asto whether aSpecia Court designated under Section 14 of thisAct could
take cognizance of an offence, was set at rest by the Hon'ble Apex Court in case of Ganguly
Ashok Vs. Stateof Andhra Pradesh reported in AIR 2000 Supreme Court 740. It hasbeen
held that Special Court designated under Section 14 of theAct isessentialy a Sessions Court and
henceit cannot take cognizance of the offencesunder theAct asaCourt of original jurisdiction
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without the case being committed toit by aMagistrate. Thereason assigned isthat neither inthe
CodenorintheAct, isthereany provisionto the effect that Specia Court would take cognizance
of the offenceasaCourt of original jurisdiction.

(e) Remand Under ThePrevention of Corruption Act, 1988:

Sub Section 1 of Section 5 of thisAct makesprovision for taking cognizance of the offences
under theAct by Specia Judge without the accused being committed to himfor trial. Hence, the
Special Judge exercises powersof remand under Section 167 of the Code.

(f) Remand Under TheElectricity Act, 2003

After theamendment by State of Maharashtraintheyear 2005, for the State of Maharashtra
and after amendment of Central Actintheyear 2007 (w. e. f.15/06/2007), for wholeof India, the
Court can take cognizance of offencesunder theAct on policereport filed under Section 173 of
the Code. The provisionismadefor Constitution of Special Courtsin Section 153 of theAct for
the purposes of providing speedy trial of offences referred to in sections 135 to 140 and
section150. The second proviso to Section 151 providesthat special court constituted under
section 153 of theAct shall be competent to take cognizance of an offence without the accused
being committedtoit for trial. Thus, for the af oresaid offencesthe Special Court can exercise
powersof remand under Section 167 of the Code.

(g) Remand Under TheProtection of Children From Sexual OffencesAct, 2012

The Parliament with aview to provide more deterrent effect on the offenders of sexual
offenceslegisated anew Act called Protection of Children from Sexual OffencesAct inthe
year 2012 which cameinto effect from 14.11.2012. TheAct providesfor stringent punishment.
However, it seemsthat theAct suffersfrom bad drafting and the sameisgiving tough timefor
judicial establishment which naturally will result inirregular/illegal ordersbeing passed by the
judiciary. Themost glaring defect isin respect of production and remand of arrested accused.

Whoiscompetent toremand under POCSO : The POCSO Act doesnot haveany direct
provisioninthisrespect and the Code prescribes (so far as subsequent remand isconcerned) for
themagistrate having jurisdiction. WhereastheAct doesnot givejurisdiction totheMagistrate. In
thenormal course, the provisions, viz; Sec 56, 57,167 etc. and Art-22(2) of constitution deal with
the after effect of the arrest of any person. However, in the context of POCSOAct, we haveto
read “ Specia Court” instead of “Magistrate’ in Section 167. Therefore, nearest magistrate can
also bethe nearest special court for POCSO Act. Proceeding in respect of offencesunder other
lawsisgoverned by Section 4 and Section 5 of Cr.PC and Section 42A of POCSO Act which
read asunder:

Sec 4. Trial of offences under the Indian Penal Code and other laws.-
(1) All offences under the Indian Penal Code (45 of 1860) shall be investigated,
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inquiredinto, tried, and otherwise dealt with according to the provision hereinafter
contained.

(2) All offences under any other law shall be investigated, inquired into, tried, and
otherwise dealt with according to the same provisions, but subject to any
enactment for the time being in force regulating the manner or place of
investigating, inquiring into, trying or otherwise dealing with such offences.

Sec 5 Saving- Nothing contained in this Code shall, in the absence of a
specific provision to the contrary, affect any special or local law for the time
being in force, or any special jurisdiction or power conferred, or any special
form of procedure prescribed, by any other law for the time being in force. Sec
42A POCSO Act not in derogation of any other law:

The provisions of this Act shall be in addition to and not in derogation of
the provisions of any other law for the time being in force and, in case of any
inconsistency, the provisions of this Act shall have overriding effect on the
provisions of any such law to the extent of the inconsistency.

Section 28 of the POCSO Act 2012 further provides for the establishment
of special courts for the trial of offences therein. For better under standing the
section isbeing reproduced as under:

28. Designation of Special Courts:

1. For the purposes of providing a speedy trial, the State Government shall in
consultation with the Chief Justice of the High Court, by notification in the
Official Gazette, designate for each district, a Court of Session to be a
Soecial Court to try the offences under the Act: Provided that if a Court of
Sessionisnotified asa children'scourt under the Commissionsfor Protection
of Child Rights Act, 2005 or a Special Court designated for similar purposes
under any other law for the time being in force, then, such court shall be
deemed to be a Special Court under this section.

2. While trying an offence under this Act, a Special Court shall also try an
offence [other than the offence referred to in sub-section (1)], with which
the accused may, under the Code of Criminal Procedure, 1973, be charged
at the sametrial.

3. The Special Court constituted under this Act, notwithstanding anything in
the Information Technology Act, 2000, shall have jurisdiction to try offences
under section 67B of that Art in so far as it relates to publication or
transmission of sexually explicit material depicting children in any act, or
conduct or manner or facilitates abuse of children online.
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Clearly, unlessthe POCSO Act provides some different procedure, we haveto follow the
provisionsof CrPC. The vexed question thereforeiswhether POCSO Act provides any other
procedurefor production or remand of accused or not. It’sapparent that by virtue of operation of
Section 4(2) Cr.PC, the procedure prescribed in the Cr.PC for production and remand of
accused has to be followed. As such, even for the offences under POCSO Act, the arrested
accused has to be produced before the Magistrate as the case may be. Such Magistrate may
remand the accused for first 15 days. However, Section 167(2) Cr.PC further providesthat if
such Magistrate does not have jurisdiction to commit or try the case, hemay forward the accused
totheMagistrate having suchjurisdiction. Certainly, thisprescriptionisnot for thefirst production
of theaccused asprovision providesin the starting phase that M agi strate may authorize detention
Irrespectiveof jurisdiction (for conveniencethisMagistratemay becaled as’Initid Magistrate”). It
isclear that such Magistrate hasto consider jurisdictiona prescription uponfirst remand. Though
seemingly, theforwarding part usesan expression “may” and therefore somefertilemind can
contend that the Magistrate is not required to forward the accused to the Magistrate having
jurisdiction. It however seemsthat such acontention cannot be accepted. If thiswastheintention
of thelegidature, therewasnot even aneed for enacting such prescription. Itiswell settled law that
In certain circumstances even an expression“may” can be deemed to be mandatory. The“ Initial
Magistrate” hasto forward the accused to the* Jurisdictional Magistrate” upon the expiry of the
first 15 days. Fromthediscussion held above, it can safely be deduced that aperson arrested for
the offence under POCSO Act hasto be produced and dealt with inthefollowing manner.

1. If Specid Court of theareaisavailable, thefirst production shall bebeforeonly such
court and remand shal | be dedlt with by such court only;

2. Any remand after first one shal be dealt with only by the Specia Court;

3. If Special Courtisnot availablefor first production, the accused shall be produced
before the M agistrate asthe case may betreating him asthe nearest Magistrate and
irrespectiveof any jurisdiction.

4. Such Magistrate can grant remand up to 15 days but thereafter hasto forward the
accused to Specia Court;

5. If Specia Court grantsremand for aperiod lessthan 15 daysonfirst productionand
for further remand, itisnot availablefor any reason, M agistrate cannot extend the
custody. Reason is obvious. Only first production can be made irrespective of
jurisdictionand not further production;

6. Itispertinent to mention herethat special courtsfor thetria of offencesunder the
POCSOAct 2012 has been largely congtituted and hence now the power of remand
under thisAct vest with Special Judge appointed under Section 28 of theAct. Itis
now imperativefor al police officersto produce the accused for remand beforethe
special Court and not before the court of the magistrate. In Kum. Shraddha
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Meghshyam Velhal- Vs- State of Maharashtra, in Cr. W. P. N0.354/2013,
Hon'ble High Court of Bombay hastaken aview that all the remand proceedings
haveto bedealt with only by aspecia court and magistratehasnojurisdictionat al.
It took support from the statement of objects and reasonsfor enacting the POCSO
Actwhich saysthat specia courtisto be established for trial of such offencesand for
matters connected therewith or incidental thereto and that the Act is enacted for
safeguarding thewel-being of child at every stageof thejudicia proceeding. Henceit
was held that the Judicial Magistrate First Classisnot empowered to entertain the
remand and only special court will entertain theremand under thisAct.

PART I
REMAND POST COGNIZANCE: PRINCIPLE, PRACTICEAND SAFEGUARDS

5. Post Cognizance Remand and Roleof Courts

Sec. 167 of the Code provides for the detention of the accused during pendency of
Investigation. Sec. 209 providesfor detention of the accused during pendency of Committal
proceedingsand Sec. 309(2) providesfor detention of the accused during pendency of trial or
inquiry. The scheme of Sections 167, 209 and 309 of Cr.P.C. areindependent of each other and
they must be so read and applied. Section 209 of Cr.P.C. mandates the Magistrate to pass an
order of committal if the offenceleveled againgt theaccusedisnot trigble by himandisexclusively
triable by the Sessions Court or by any other Court. The said section makesit obligatory onthe
part of the Magistrate to remand the accused to custody on committing the caseto the Court of
Sessions. Thoughthe Magistrateisrequired to specificaly statein the order of committal that the
accused isremanded to the custody during and until conclusion of thetrial, absence of sucha
specific order would amount to amereirregularity and evenif such anirregularity isthereit does
not, per se, mean that the detention of the accused in custody would beillegal . Sub-Section 2 of
Section 309 providesfor the postponement of the commencement of thetrial or the adjournment
intheinquiry of trial and while doing so, the Court is empowered to remand the accused in
custody. Oncethe committal order has been passed and the accused isremanded to the custody
or the authority has been asked to take the accused in custody and produce beforethetria court,
the provisions of Section 309 will comeinto play, which deal with the custody of the accused
duringinquiriesor trial and thereisno discretionleft but to grant judicia custody.

Section 209 Crpc

209. Commitment of caseto Court of Session when offenceistriable exclusively
by it—When in a case instituted on a police report or otherwise, the accused appears
or isbrought before the Magistrate and it appear sto the Magistrate that the offenceis
triable exclusively by the Court of Session, he shall-
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(a) commit, after complying with the provisions of section 207 or section 208, as
the case may be, the case to the Court of Session, and subject to the provisions of this
Coderelating to bail, remand the accused to custody until such commitment has been
made; ]

(b)subject to the provisions of this Code relating to bail, remand the accused to
custody during, and until the conclusion of, thetrial;

(c) send to that Court the record of the case and the documents and articles, if
any, which are to be produced in evidence;

(d) notify the Public Prosecutor of the commitment of the case to the Court of
Session

The Supreme Court in State of U.P, v. Lakshmi Brahmin, AIR 1983 SC 439 took the
view that after the accused isbrought before the court along with the policereport under S. 170
Cr. PC. the Magistrate must forth with commit the accused to the Court of Session becausethe
Magistrate would have no jurisdiction in the absence of any provision to remand the accused to
custody till theorder committing the caseto the Court of Sessionismadeiswholly untenable and
must be set aside. Section 170 Cr. P.C. Obligatestheinvestigating officer to submit the police
report, if inthe course of investigation sufficient evidence or reasonable ground ismade out for the
trial or for commitment for trial of the accused, to the M agistrate empowered to take cognizance
of the offence upon a police report. On this report being submitted, the Magistrate takes
cognizance of the offence disclosed in investigation as envisaged by S.190. Cognizance of an
offence evenif exclusively triable by the Court of Session hasto be taken by the Magistrate
because S. 193 precludesthe Court of Session from taking cognizance of any offence. Taking
cognizanceof an offenceunder S. 190isapurdy judicia functionsubject tojudicia review. The
statutory obligationimposed by S. 207 read with S. 209 on the Magistrate to furnish free of cost
copies of documents mentionedin S. 207 to theaccused isajudicial functionand it hasto be
dischargedinajudicial manner. It isdistinctly possiblethat the copies may not beready. That
makesit necessary to adjourn the matter for sometimewhich may be spent in preparing the copies
and supplying the sameto the accused. The Magistrate can proceed to commit the accused for
tria to the Court of Session only after hejudicialy dischargesthe function imposed upon him by
S.207. Thisconclusionisfortified by the provisions contained in Ss. 226 and 227 of Chapter
XV which prescribe the procedure for trial of a case by the Court of Session. When the
Magidtrateisperformingajudicid functionunder s. 207, it would undoubtedly beaninquiry. The
making of an order committing the accused to the Court of Sessionwill equally beastageinthe
inquiry. Thusfrom the timethe accused appears or is produced before the Magistrate with the
police report under S. 170 and the Magistrate proceeds to enquire whether S. 207 has been
complied with and then proceedsto commit the accused to the Court of Session, the proceeding
before the Magistrate would be an inquiry as contemplated by S. 2(g), and S. 309(2) would
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enablethe Magistrateto remand the accused to custody till theinquiry to be madeiscomplete.

Under section 209 (b), the magistrate has power to remand the accused to custody during
and until the conclusion of thetrid. Therefore, the remand order should be unambiguous. When
the warrant at the time of commitment under section 209 states that accused will be kept in
custody during and until the conclusion of trial, it isnot anin definite period. The period of
detention beginsfrom the date of commencement of thetrial and endswith the conclusion of the
trial. If theaccused isalready on bail he need not beremanded to judicia custody by thearrest.
(Sunder Lal v. State, 1983 Cr.L .J 736 (All)(FB) Anirregularity or illegality in passing the order
of remand does not entitle the accused to bereleased on bail. The order of remand hasno bearing
ontheproceedingsof thetrid itself nor it can have any effect onthe ultimate decision of the case.
If an order of remand isfound to beillegal, it cannot result in acquittal of the accused or in
termination of the proceedings.

InStatev. N.M.T Joy Immaculate, AIR 2004 SC 2782, it was held that remand order
cannot affect the progressof thetria or itsdecision in any manner. While committing the caseto
the court of session, the magistrate shall remand the accused to custody during, and until the
conclusion of thetrial. But thisissubject to the provision of the codefor the grant of bail under
section 436 to 450 in chapter 33. If there are reasonable groundsto believethat the accused has
committed an offence punishablewith death or imprisonment for life, the accused while passing the
order of commitment under section 209, shall be committed to custody. It hasbeen held that a
person released on bail under the proviso to section 167 clause (2) must betreated asaperson
released on bail under section 437 clause (1) and (2) therefore the accused cannot betaken into
custody at thetime of commitment under section 209 clause (b)solely on the ground that he had
been been bailed out earlier on atechnical ground. In Bashir versusstate of HaryanaAlIR
1978 SC 55, the court has said it simportant “ before directing the arrest of the accused and
committing them to custody should consider it necessary to do so under section 437 (5)
CrPC.

SECTION309CrPC

Sec 309. Power to postponeor adjourn proceedings (2) If the Court, after taking cognizance
of an offence, or commencement of trial, finds it necessary or advisable to postpone the
commencement of, or adjourn, any inquiry or trial, it may, fromtimetotime, for reasonsto be
recorded, postpone or adjourn the same on suchtermsasit thinksfit, for suchtimeasit considers
reasonable, and may by awarrant remand the accused if in custody:

Provided that no Magistrate shall remand an accused person to custody under thissection
for aterm exceeding fifteen daysat atime: Provided further that when witnessesarein attendance,
no adjournment or postponement shall be granted, without examining them, except for specia
reasonsto berecorded inwriting:
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Provided also that no adjournment shall be granted for the purpose only of enabling the
accused person to show cause against the sentence proposed to beimposed on him. Provided
alsothat —

(& no adjournment shall be granted at the request of a party, except where the
circumstancesare beyond the control of that party;

(b) thefact that the pleader of aparty isengaged in another Court, shal not beaground
for adjournment;

(©) whereawitnessispresent in Court but aparty or his pleader isnot present or the
party or his pleader though present in Court, is not ready to examine or cross-
examinethewitness, the Court may, if thinksfit, record the statement of thewitness
and passsuch ordersasit thinksfit dispens ng with the examination-in-chief or cross-
examination of thewitness, asthe case may be.

Explanation 1—If sufficient evidence has been obtained to raise asuspicion that the
accused may have committed an offence, and it appearslikely that further evidence may be
obtained by aremand, thisisareasonable causefor aremand.

Explanation 2—The terms on which an adjournment or postponement may be
granted include, in appropriate cases, the payment of costs by the prosecution or the
accused.

The Hon' ble Supreme Court observed in Central Bureau of Investigation, Special
Investigation Cell-1, New Delhi Vs. Anupam J. Kulkar ni, (1992) 3 SCC 141 that Section
309 comesinto operation after taking cognizance and not during the period of investigation.
Remand order under this provision (Section 309) can only bewithjudicial custody. Section
309(2) of the CrPC doesnot refer to an accused, who issubsequently arrested in course of further
investigation. Even after cognizanceistaken of an offencethe police haspower toinvestigateinto
it further and thereisno reason why the provisions of Section 167 thereof would not apply toa
person who comesto belater arrested by the policein course of such investigation. The phrase
“accused if in custody” in Section 309(2) of the Cr.P.C relatesto an accused who was before the
court when cognizancewastaken or wheninquiry or trial wasbeing heldin respect of him and not
to an accused who issubsequently arrested in course of further investigation.

(i) Theaccused can beremanded under Section 167(2) Cr.P.C during investigationtill
cognizance has not been taken by the Court.

(i) That even after taking cognizance when an accused i s subsequently arrested during
further investigation, the accused can be remanded under Section 167(2) Cr.P.C.

(i) When cognizance has been taken and the accused wasin custody at thetime of taking
cognizance or when inquiry or trial was being held in respect of him, he can be
remanded tojudicia custody only under Section 309(2) Cr.PC.
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Relevant provision of Section 309(2) Code of Criminal Procedure, empowering remand of
an accused, providesasunder:

(2) If the Court after taking cognizance of an offence, or commencement of trial, findsit
necessary or advisableto postponethe commencement of, or adjourn, any inquiry or tria, it may,
fromtimeto time, for reasonsto be recorded, postpone or adjourn the same on suchtermsasit
thinksfit, for such timeasit considersreasonable, and may by awarrant remand theaccused if in

custody.
Explanation 1.—If sufficient evidence has been obtained to raise a suspicion that the

accused may have committed an offence, and it appears likely that further evidence may be
obtained by aremand, thisisareasonable causefor aremand.

Theaforesaid provision authorizes post cognizanceremand by aCourt in contradistinction to
pre cognizance remand by the Magistrate under Section 167 of the Code of Crimina Procedure.
First proviso of section 309(2) of the Code restrictsthe power of the Magistrate to remand an
accused to custody under the said section for aterm not exceeding 15 daysat atime.

In, State through CBI v. Dawood | brahim Kaskar and Ors. (2000) 10 SCC 438, a
three-judge bench of the Supreme Court haslaid down thelaw on theissuerelating to grant of
police custody of aperson arrested during further investigation. The Supreme Court hasheld as
follows—

“ There cannot be any manner of doubt that the remand and the custody referred
to in the first proviso to the above Sub-section are different from detention in custody
Under Section 167.While remand under the former relatesto a stage after cognizance
and can only be to judicial custody, detention under the latter relates to the stage of
investigation and caninitially be either in police custody or judicial custody”

Section 309(2) has been interpreted by the Bombay High Courtin Mohd. Ahmed Yasin
Mansuri v. State of Maharashtra MANU/MH/0130/1994 : 1994 Cri.LJ 1854 (Bom),--
“to mean that after the Court takes cognizance of an offence it cannot exerciseits power of
detention in police custody Under Section 167 of the Code, the Investigating Agency would
be deprived of an opportunity to interrogate a person arrested during further investigation,
even if it can on production of sufficient materials, convince the Court that his detention in
its (police) custody was essential for that purpose. e are, therefore, of the opinion that the
words “ accused if in custody” appearing in Section 309(2) refer and relate to an accused
who was before the Court when cognizance was taken or when enquiry or trial was being
held in respect of him and not to an accused who is subsequently arrested in course of
further investigation. So far as the accused in the first category is concerned, he can be
remanded to judicial custody only in view of Section309(2), but he who comes under the
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second category will be governed by Section 167 so long asfurther investigation continues.
That necessarily means that in respect of the latter the Court which had taken cognizance
of the offence may exercise its power to detain him in police custody, subject to the
fulfilment of the requirements and the limitation of Section 167.”

The Supreme Court further clarified in said casethat expression “ accused if in custody” in
Section 309(2) Code of Criminal Procedure does not include the accused who isarrested on
further investigation before supplementary charge sheet isfiled. Theword “ custody” used in
Section 309, CrPC, meansimprisonment both legal andillegal. Inthisregard, thedecisionin
Surjeet Singh v. Stateof U.P: 1984 All. L. J.375 (FB) is of paramount consideration. The
question beforethe Full Bench of Allahabad High Court waswhether theword* custody” usedin
Section 309, CrPC, means imprisonment both legal and illegal? This was answered in the
affirmative. The Full Bench held: “Inview of the norma meaning of theword “custody” actual or
physical imprisonment of aperson both legal and illegal amountsto hisbeing in custody. By
restricting themeaning of theword* custody” in S, 309(2), Cr.P.C ., toonly lega imprisonment the
normal meaningisobvioudy curtailed. Itisnot at al necessary for the harmonious construction of
theprovisionsof the codeof criminal procedureto restrict themeaning of theword* custody” in S.
309(2), CrPC tolegal imprisonment only. Infact, grave consequencesfollow if thisrestrictionis
placed on the meaning of theword* custody” for oncethe custody of the accused becomesillegal
by hisbeing confinedinjail without avalid order or warrant of remand dueto mistake of the Court
it would become powerless to remand the accused to custody under S. 309(2), Cr.P.C ., and
rectify itserror.

The word “custody” in Section 309, Cr.P.C, in our opinion therefore, means physical
imprisonment asdistinct from being on bail. Evenif theaccused isin prison after hisarrestina
criminal casewithout an order or warrant of remand by acompetent Court heisin custody as
distinct from being on bail. Theword * custody’ therefore embraces both legal imprisonment as
wdll asillegal imprisonment.; TheCourt is, therefore, competent to remand the accused to custody
under S. 309(2), Cr.RPC ., evenif heisinillegal imprisonment. It can thusrectify itsmistakeand
transform hisillegal imprisonment intolegd imprisonment. Section 309 onwhichreliance hasbeen
placed by learned counsdl for the appdllant isasfollows:

The Supreme Court had occasion to consider Section 167 and Section 344 of theold Code
in Gouri Shankar Jha vs. State of Bihar and others, 1972 (1) SCC 564. The Court in
paragraph No. 12 laid down following: - “ Section 167 operates at a stage when a personis
arrested and either an investigation has started or is yet to start, but is such that it cannot
be completed within 24 hours. Section 309, on the other hand, shows that investigation has
already begun and sufficient evidence has been obtained raising a suspicion that the
accused person may have committed the offence and further evidence may be obtained, to
enable the police to do which, a remand to jail custody is necessary.”
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The succeeding sections dealing with the remand that is ordered under Sec 309(2) of the
CrPCrelatesto astageafter cognizance and can only be sent tojudicial custody.

In the case of Manubhail Ratilal Patel v. State of Gujrat and others (2013) 1 SCC
314, Hon' ble Apex Court observed that, remand is a fundamental judicial function of the
Magistrate. While performing thisjudicial function, Magistrate has to satisfy himself that
there are reasonabl e grounds therefore and that materials placed before himjustify remand
of accused. While remanding accused it is obligatory on part of Magistrate to apply his
mind to facts and not to pass remand order automatically or in a mechanical manner.

PART 111
TRANSIT REMAND AND TRANSIT BAIL

1. Transit Remand

Meaning: It is asettled principle that a warrant of arrest can be executed outside the
jurisdiction of the court whichissuedit. In such circumstancesit becomesasubstantial questionas
to how the accused who was apprehended under the said warrant can be produced beforethe
magi strate without delay asenvisaged in section 76 of the Code of Crimina Procedure. Section 76
in The Code of Criminal Procedure, 1973 isproduced hereinfor reference

Sec 76. Person arrested to be brought before Court without delay.—The police
officer or other person executing a warrant of arrest shall (subject to the provisions of
section 71 asto security) without unnecessary delay bring the person arrested before
the Court before which heisrequired by law to produce such person:

Provided that such delay shall not, in any case, exceed twenty- four hours
exclusive of the time necessary for the journey from the place of arrest to the
Magistrate' s Court.

Theframersof thecrimina law very well contempl ated the cumul ative effects of thesetwo
situationsand hence the evolved the concept of transit remand by virtue of operation of section 80
of theCr.PC. A trangt remand isnot specificaly defined under the Code. However, the provisions
of section 80 CrPC contemplate atransit remand within itsambit. The section contempl atesthat
whenawarrant of arrestisexecuted outsidethedistrict inwhichit wasissued, and the court which
issued the warrant is not within 30 km of the place of arrest, then the person arrested may be
produced before Executive M agistrate, District Superintendent of Police or Commissioner of
Policewho shall direct hisremoval in custody to such court. In case of bailable offence such
Magistrate/ DSP/ CP shdll releasethe accused on bail, and if the offenceisnon-bailableit shall be
lawful for Chief Judicial Magistrate or Session Judgeto rel ease accused on bail, by invoking
powersunder Section 81 proviso I1, subject to the provision of Section 437 of CrPC. For e.g. if
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an offenceiscommitted in Delhi but the accused isarrested in Chandigarh, then the policewill seek
hisremand from acourt in Chandigarh to transport himto Delhi, sothat he can beinvestigated and
triedin Delhi. Thelega provisionsdealing with warrant directed to police officer for execution
outsidejurisdiction, Procedure on arrest of person against whom warrant issued,

Procedure by Magistrate before whom such person arrested is brought are defined under
Section 79, 80 and 81 of CRPC 1973.

Section 79 of CRPC." Warrant directed to police officer for execution outside
juridiction”

(1) When awarrant directed to a police officer isto be executed beyond the local
jurisdiction of the Court issuing the same, he shall ordinarily take it for endorsement
either to an Executive Magistrate or to a police officer not below the rank of an officer
in charge of a police station, within thelocal limits of whosejurisdictionthewarrantis
to be executed

(2) Such Magistrate or police officer shall endorse his name thereon and such
endorsement shall be sufficient authority to the police officer to whom the warrant is
directed to execute the same, and the local police shall, if so required, assist such
officer in executing such warrant.

(3) Whenever thereisreason to believe that the delay occasioned by obtaining the
endorsement of the Magistrate or police officer within whose local jurisdiction the
warrant isto be executed will prevent such execution, the police officer to whomitis
directed may execute the same without such endorsement in any place beyond the
local jurisdiction of the Court which issued it.

Section 80 of CRPC. " Procedureon arrest of per son against whom war rant issued”

When a warrant of arrest is executed outside the district in which it was issued,
the person arrested shall, unless the Court which issued the warrant is within thirty
kilometer s of the place of arrest or isnearer than the Executive Magistrate or District
Superintendent of Police or Commissioner of Police within the local limits of whose
jurisdiction the arrest was made, or unless security istaken under section 71, be taken
before such Magistrate or District Superintendent or Commissioner.

Section 81 of CRPC. " Procedureby M agistrate beforewhom such person arrested
isbrought™

(1) The Executive Magistrate or District Superintendent of Police or Commissioner
of Police shall, if the person arrested appears to be the person intended by the Court
which issued the warrant, direct hisremoval in custody to such Court:

Provided that, if the offenceis bailable, and such person isalready and willing to
givebail to the satisfaction of such Magistrate, District Quperintendent or Commissioner,
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or a direction has been endorsed under section 71 on the warrant and such person is
ready and willing to give the security required by such direction, the Magistrate,
District Superintendent or Commissioner shall take such bail or security, as the case
may be, and forward the bond, to the Court which issued the warrant:

Provided further that if the offence isa non-bailable one, it shall be lawful for the
Chief Judicial Magistrate (subject to the provisions of section 437), or the Sessions
Judge, of the district in which the arrest is made on consideration of the information
and the documents referred to in sub-section (2) of section 78, to release such person
on bail.

(2) Nothing in this section shall be deemed to prevent a police officer fromtaking
security under section 71

Theconcept of Transt Remandisimplicitinsection 167 Cr.PCandit canasobesaidtobe
aspecial type of or asubspecies of police custody remand as contemplated under section 167
Cr.PCwhichisgivenfor the particular purpose of thetransit of the accused from one placeto
another to be presented before the jurisdictional magistrate.

Transit remand is also sought is when the accused person isin jail (either during the
Investigation, during thetria or after conviction), and heisaso an accused inacasewhich hasto
beinvestigated and tried in adifferent district. In such acase, arequest maybe made by the police
authoritiesto the concerned court which may grant such permission, if it deemsfit, totransfer the
accused person and produce him before the court where he hasto betried for the other case. In
such acasethe accused would beformally arrested by the police and such an order would bein
termsof section 167(2) Cr.PC.

A perusal of the CrPC, showsthat theterm Transit Remand isabsent. It isatermwhich has
evolved colloquidly. Simply put, transit remand isremand of the accused, sought by thepolice, for
taking the arrested accused from onejurisdiction to another, in their own custody, usually for the
purpose of producing him beforethe Jurisdictional Magistrate.

Although, inpractice, themaost commonly sought transit remand isthe oneascontemplatedin
section 167 Cr.PC, however the same being ageneric word isal so used in other situations. For
instancetransit remand may a so be sought under Section 80 Cr.P.C. Themain differencein both
the situationsisthat Section 80 isapplicable only wherethe accused isarrested under awarrant
issued by acourt inadistrict whichisdifferent from the district where the accused is arrested.
However in caseswherethe police officer arrestswithout awarrant, thetransit remand which has
to be sought isthe one contempl ated under section 167 Cr.P.C.

(a) Precautionsto betaken during Transit Remand:

Theprovision of transit remand isintended to place checks and balances upon the powers
and the authority of the policeto detain anindividua aswell lay downthemanner inwhich police
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remand or judicial custody remand of aperson may be granted. Before granting transit remand,
the court should take care of thefollowing conditions:

Production of theAccused beforemagistr ate: - It shall be mandatory for the police
to produce the accused before the magi strate seeking remand. The magistrate should never
remand without the accused beforeit, physicaly.

Relevant document to be placed befor ethe magistr ate: - The magistrate should
ensurethat the copy of the case-diary and other rel evant material needsto be placed before
the magi strate and the police officer applying for remand must not be an officer below the
rank of Sub Inspector. Though the M agi strate examining thetrangit remand applicationisnot
required to go into the adequacy of the material, he should neverthel ess sati sfy himself about
the existence of the material.

M agistrate should record reasonsfor remanding an accused:- Asper section
167(3), the magistrate granting a police custody remand shall record hisreasonsfor so
doing.

Remand by authoritiesother than Judicial M agistr ates: - Section 167(2A) of the
CrPC, providesthat in the event that aJudicial Magistrateisnot available, the accused may
be forwarded to an Executive M agi strate upon whom the powers of aJudicial Magistrate/
Metropolitan Magistrate have been conferred and such magistrate may grant custody
(Judicia or policecustody) for aperiod not exceeding seven days, after theexpiry of which
theaccused must either be produced before the competent magistrate or berel eased onbail.

Groundsof arrest and right to defend be communicated: - The person arrested
should beinformed as soon asmay be of the grounds of such arrest. Further the Magistrate
hasto ensurethat the arrested person isnot denied ‘theright to consult, and to be defended
by, alegal practitioner of hischoice.' The Magistrate should ask the person arrested and
brought before him whether infact he hasbeen informed of the groundsof arrest and whether
herequiresto consult and be defended by any lega practitioner of hischoice.

In Gautam Navlakhavs. State (NCT of Delhi) 253(2018) DLT 392 adivision bench
of Delhi High Court held that Magistrate beforewhom atransit applicationisfiled isnot required
to merely satisfy himsealf that an offence has been committed and that the police officer seekinga
remand isproperly authorised. Such Magistrateisrequired to apply hismind to ensurethat there
exigsmateria intheform of entriesinthecasediary that justifiesthe prayer for transit remand. The
division bench quoted the observation of Supreme Court onremand in Manubhal Ratilal Patel v.
State of Gujarat (2013) 1 SCC 314, and Saurabh Kumar vsJailor, Koneila Jail (2014) 13
SCC 436 with approval. The court held that non-compliances of the mandatory requirement of
Article22(1), Article 22(2) of the Constitution and Section 167 read with Section 57 and 41(1)
(ba) of the Cr.P.C., which are mandatory in nature, rendered the order passed by the learned
CMM granting transit remand to the Petitioner unsustainableinlaw.
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[llustrations;

A was arrested at Pune (Maharastra) on 1.2.2021 at 11 am in connection with a case
registered at Patna. Soon after arrest, the police proceeded for Patnawith accused and produced
magistrate beforejurisdictional magistrateon 3.2.2021 at 1 pmieafter 50 hoursfrom arrest. It
wasclaimed that after exclusion of travel time, the accused has been produced before magistrate
intimewithin 24 hour.

No exclusion of travelling timeisfor the purpose of presenting the accused before the
nearest magi strate and not for taking him before thejurisdictiona magistratewho isinadifferent
district. The police ought to have produced the accused before magistrate at Punefor transit
remand.

"A wasarrested at Hyderabad in connection with acaseregistered at Jaipur. The policedid
not produce him before magi strate at Hyderabad and proceeded to Jaipur. However intheway
before expiry of 24 hourstime, the accused was produced before magistrate of District, which
wasintheway. Trangit remand wasprayed.

Transit remand ought to be refused as the accused was not produced before nearest
magistrate for transit remand. [Igbal Kaur Kwatra vs Director General Of Police, 1996
CriLJ 2600]

2. TheConcept Of Transit Bail:

Thetransit bail, infact, isatype of anticipatory bail granted to the applicant by the court
situated beyond thejurisdiction of the placewherethe FIR or complaint has been lodged against
the applicant. Thetransit anticipatory bail isgranted for alimited timeto the accused for the
purpose of giving him sometimeto approach the concerned court for regular bail and proceed
with the case. However, transit anticipatory bail isnormally not granted especially when the
accused ischarged with committing helnous offences. Thetransit anticipatory bail can begranted
in casesarising beyond thejurisdiction of the Court having invested with the powersof grant of
anticipatory bail. But the Court granting anticipatory bail should leaveit totheregular Court to dedl
with thematter after expiry of the duration specified thetrangit bail order. For instance, ‘A’ staysin
Mumbai and there'san FIR registered against himin distant district or another stateand heis
scared that hemight bearrested whileintransit. Toavoid such arrest, heissupposed tofile Trangt
Anticipatory Bail application beforethe Session court inhisareawhere heisresiding or staying for
thetimebeing, seeking protectiontill hereachesand filesthe actua anticipatory bail application
before the court which actually hasjurisdiction to hear the anticipatory bail application. While
doing so hehasto serve copy of thetrandgt anticipatory bail applicationtothelocal policestation.

To understand the concept of trangt anticipatory bail, alook at hefollowing case-lawvswill be
hepful.
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In, Sahil Hirenbhai Shah vs State of Gujarat R/CR.M A/13910/2016, the Gujarat High
court granted transit anticipatory bail for the offences mentioned in the FIR lodged at L ucknow
under Sections 379,504,506 of the Indian Penal Code and Section 66 of the Information
Technology Act (IT Act), 2000 to enable the applicant to approach the Competent Court at
Lucknow for the purpose of seeking anticipatory bail wherethe offenceisregistered. In, Suraj
Pal vsVijay Chauhan & Ors., CRL.M.C.2677/2015 & Crl.M.A.9653/2015, the high court
of Delhi was considering the Cancellation of trangit bail granted to respondent-accused in case of
dowry death. The court observed that the Sessions Court dealing with such like serious matters
ought to bereminded that transit bail isnot to be granted in serious offences of dowry death, etc.
extraordinary circumstances be highlighted to adopt such an unusual course.

In, Pritam Singh vs State of Punjab, 1980 CriL J 1174, The applicant filed a petition
beforethe Delhi High court for confirming theinterim bail whichwas confirmed under section 438
CrPCitsdlf. The petitioner'scaseinthe petition wasthat First Information Report No. 95 had
been registered at Police Station Kotwali, L udhiana, against him for offences under Sections 420,
406 and 411, Indian Penal Code onacomplaint madeto the Inspector General of Police, Punjab.
The Ddhi High Court held that, the petitioner isapermanent resident of Delhi andiscarryingonhis
businessat thisplaceand isapprehending arrest at Delhi. Therefore, primafacie Delhi High court
hasjurisdiction not only to grant himinterim bail but to confirm the samewithin the purview of
Section 438 of the Code of Criminal Procedure. In given circumstances certain conditions can be
imposed one of the conditions may be that the anticipatory bail so granted is effectivetill a
contingency arises, likethefiling of the First Information Report or areport under Section 173 of
the Code of Criminal Procedure. The court might evenimpose acondition that within agiven
period the petitioner should movethe court concerned for seeking bail. But it cannot be said that
the court granting interim bail has no jurisdiction to confirm the order under Section 438 of the
Codeof Criminal Procedure.

TheHigh Court of Meghalayain Smt. Merry BinaMarak vs. Stateof Meghalaya &
Anr A.B. No.22/2018 whilegranting trangt anticiparoty bail to the petitioner apprehending arrest
In connection with Wanwadi, Pune, Maharashtra PS Case N0.4791/2018 under Sections419,
420 IPC and Section 66(d) of I.T. Act, discussing in detail the law regarding the transitory
anticipatory bail, observed.

“ Thefirst question which arisesfor consideration isasto whether this Court can
invoke powersunder Sections438 and 482 CrPC when the occurrence hastaken place
in the Sate of Maharashtra. Putting it otherwise, the question for determination is as
to whether jurisdiction of the Court for invoking powers under Sections 438 and 482
CrPC isto be decided on the basis of place of occurrence, place of residence of the
accused or place where the accused apprehends arrest. The question of jurisdictionin
each case depends upon on itsown factsi.e. to say if an offence is a continuing offence
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committed in different placesbut the caseisregistered at one place, in such a situation,
place of occurrence can be at all places where part occurrence has taken place, soin
such a situation, jurisdiction of the Court cannot be confined to the place where the
case has been registered”

Therefore, in such asituation, the accused can seek invocation of powersunder Sections
438 or 482 CrPC in the court within whose jurisdiction occurrence or part occurrence hastaken
place. In short, jurisdiction depends on the place of occurrence not the place where the accused
resides or the place where the accused apprehends arrest.

Inthe judgment passed by the KolkataHigh Court inthe case of " Sailesh Jaiswal v. State
of West Bengal & ors': 1998 (2) AL D Cri 924, the Full Bench of KolkataHigh Court while
dealing with reference of the Division Bench regarding specific point asto whether Section 438
CrPC empowersto grant anticipatory bail by any High Court or Court of Sessionswithinthe
country irrespective of the place of commission of an offence. After referring to Sections 177, 76
and 167(2) and variousjudgments, it washeld:

"27. ..... Theexerciseof jurisdiction of anticipatory bail by any other court namely the
High Court or Court of Sessionsbeyond thelocal limitsof thejurisdictionislimited tothe
extent of consideration of abail for the transitional period but it has no jurisdiction to
transgressintothelimitsof thelocd jurisdiction of the court withinwhich offenceisdleged to
have been committed. ....."

TheDdhi High Courtinthecaseof " Capt. Satish Kumar Sharmav. Delhi Administration
& ors': LR 1990 Delhi 203 hasa so granted bail. Inthejudgment rendered by the Full Bench
of KolkataHigh Court, it has been held that grant of transitory bail by the Court within whose
jurisdiction accused has apprehension of arrest isallowable. But at the sametimefor grant of
trangitory bail, merit position of the case cannot beignored.

TheHigh Court of Gujarat inthe caseof Tarun I shwardasJagyas v. Stateof Gujar at,
Misc. App. 9578/2008 has also granted transitory bail for aperiod of 30 days.

TheRgasthan High Court inthe case of Rahul Agarwal v. Stateof Rajasthan, Cri. Misc.
Bail Application 11470/2013 vide order dated 04.12.2013 has granted transitory bail with the
condition that the petitioner therein may approach the appropriate Court in the State of West
Bengal within 15 daysfor grant of regular bail.

Persond liberty isprecious. Deprivation whereof hasto bein exceptiona caseson reasonable
ground. In the judgment rendered by the Hon'ble A pex Court inthe case of " Shri Gurbaksh
Singh Sibbia & orsv. State of Punjab: (1980) 2 SCC 565, it has been held that in order to
meet thechalengeof Article 21 of the Congtitution, the procedure established by law for depriving
aperson of hisliberty must befair, just and reasonable. Para 26 of thejudgment isrelevant to be
quoted:
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"26. We find a great deal of substance in Mr. Tarkunde's submission that since
denial of bail amountsto deprivation of personal liberty, the Court should |ean against
theimposition of unnecessary restrictions on the scope of Section 438, especially when
no such restrictions have been imposed by the legislature in the terms of that section.
Section 438 is a procedural provision which is concerned with the personal liberty of
theindividual, who is entitled to the benefit of the presumption of innocence since heis
not, on the date of his application for anticipatory bail, convicted of the offence in
respect of which he seeksbail. An over-generousinfusion of constraints and conditions
which are not to be found in Section 438 can make its provisions constitutionally
vulnerable sincetheright to personal freedom cannot be madeto depend on compliance
with unreasonabl e restrictions. The beneficent provision contained in Section 438 must
be saved, not jettisoned.

TheHigh Court of Karnatakaallowing Criminal Petition No. 1322 of 2014 in the case of
Smt Sharwari Alagharu V. State of Andhra Pradesh and another ; discussing al theabove
cited casesgranted trangitory balil till filing of the petition beforethe concerned jurisdictiona Court
at Hyderabad.

A perusal of the case laws discussed above showsthat the power to be exercised under
Sections 438 and 482 CrPC rest with the High Court or Court of Sessions within whose
jurisdiction occurrence or part of occurrence hastaken place. However, for grant of transitory
pre-arrest bail regarding non-bailable offencesin the deserving cases, power of the High Court or
Court of Sessionswithinwhosejurisdiction, personresidesor placewhere he apprehendsarrest,
Ispermissibleassuch not barred. Therefore, accused caninvokejurisdiction of the High Court or
Court of Sessions within whose jurisdiction he resides or place where he apprehends arrest
however, grant of pre-arrest transit bail can't be a matter of routine. Host of circumstances,
including heinousness of the crime haveto betaken care of .

In, Teesta Setalvad V's. State of M ahar ashtr a, the bail application was moved before
theHon'ble Bombay High Court for the grant anticipatory bail under Section 438 of the Code of
Crimina Procedure. The offences punishable under Section 406, 420, 120-B of the Indian Pena
Code and Section 72(A) of the Information Technology Act, 2000, wereregistered at Crime
Branch Ahmedabad, Gujarat. The court discussed judgments of various high courtsand legal
propositionsand granted transit bail for four weeks so asto enabl e the applicant to approach
appropriate Court in Gujarat, on thetermsand conditionsimposed in theinterim order passed by
Bombay High Court.

Further, in Girish Chander Sharma Vs State Thr. (Govt. Of Nct of Delhi) BAIL
APPLN. 2325/2019, wherethe petitioner filed the petition beforethe Delhi High Court, inter dia,
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seeking transit anticipatory bail for aperiod of four weeksin relationto FIR No. 0121/2018,
under Sections420/465/468/471/120-B of the Indian Pena Code, 1860, read with Section 13 of
the Travel Professional RegulationsAct, 2014 registered with the Jalandhar Police Station, the
Hon'ble Delhi High Court allowed thetransit anticipatory bail applicationin order to enablethe
petitioner tojoin theinvestigation at Jalandhar.

(a8) TheJurisdiction Problem in Transit-bail

Chapter X111 of the Cr.R.C. explainshow to determinethejurisdiction of crimina courts. Itis
striking how thisset of provisionsregularly confersjurisdiction upon morethan oneplace. Thisis
not accidental, asit isguided by theideathat technicalities should not override the criminal
process. So, if the Cr.PC. itsdlf ishappy with multiplejurisdictionsfor theinquiriesand trids, Why
can't both places, i.e. the site of accusationsand the site of my fear of arrest, havejurisdictionin
casesof anticipatory bail?

Throughout Chapter X111, the jurisdiction of criminal courtsis based on places having
connectionsto the aleged offence, not where the accused lives. Thisleads some peopleto argue
that jurisdiction, asaconcept in Indian crimina procedure, is offence-based.

So, it appearsthat there aretwo key factorsto decidejuri sdi ction: accusationsof committing
an offence, and apprehension of arrest; and it isnot necessary for themto dwaysoverlap. Andthe
place of residencefor adefendant, aswe saw, isnot aprinciplefor determining jurisdiction under
Chapter X111. Besdesrelying on principles, theargument of particularity in deciding anticipatory
bail jurisdiction aso getssupport from thetext of Section 438(1) Cr.P.C. Itsalf: When any person
hasreasonto believethat hemay bearrested on an accusation of having committed anon-bailable
offence, hemay apply to the High Court or the Court of Sessionfor adirection under this Section;
and the Court may, if it thinksfit, direct that inthe event of such arrest, he shal bereleased on bail.

(b) Diverging Judicial Opinion

In Stateof Assam v. Brojen Gogol / R.K. KrishnaKumar & Ors.[(1998) 1 SCC 397],
the Supreme Court had a chance to address theissue. The case involved abatch of petitions
where the Bombay High Court had granted anticipatory bail to accused persons in a case
registered in Guwahati. When the State of Assam moved the Supreme Court, it transferred the
casestoAssam, but whiledoing so expressly choseto leave thejurisdiction question undecided.

Asaresult, today thereisstill aspectrum of divergent judicia opinion ontheissue. Onone
end are courtswhich subscribeto an expansive view on jurisdiction and allow applicationsto be
filedinthe placewherethe accused resides. Thisset includes someordersof the Delhi High Court.
These courtsdo not bunk offence-based jurisdiction, but consider the expansive view necessary
because of another, equally fundamental, principle of criminal procedure: ensuring the widest
possible protection for personal liberty. At the other end of the spectrum are courts which
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subscribeto therestrictive view sketched out in the previous section. Further textua support for
their view isderived from Section 81 Cr.PC., which expresdy confersjurisdictionin bail caseson
acourt other than the court withinwhoseterritorial jurisdictionthe caseisfiled. It appreciateshow
anticipatory bail worksin practice, and inthispractical context givesdue consideration to both
principles, of protecting persond liberty and a so securing local jurisdiction for prosecuting crimes.

PART IV

REQUIREMENT BY MAGISTRATE TO ISSUE WARRANT OF ARREST, ORDER
OF PROCLAMATIONAND ORDER OFATTACHMENT

1. WARRANTSOFARREST

Theprovisonsreating to warrants of arrest, proclamation and attachment of the property of
theaccused in order to secure his presence beforethe court congtitutes the sub-structure on which
the speedy disposal of any criminal proceeding largely depends. Chapter VI sections 60 to 90 of
The Code of Criminal Procedure dealswith processto compel appearance. Chapter VI of the
Cr.PC., whichiscaptioned as'processesto compel appearance' consistsof four parts:

® Part A sections60-69 relatesto Summons,

e Part B sections 70-81 deal swith warrant of arrest;

e Part C sections82-86 relatesto proclamation and attachment and
e Part D sections87-90 relatesto other rulesregarding processes.

(a) Warrants: Meaning and Concept

Legdly speaking awarrantisan order of acourt which authorizesalaw enforcement officer
to arrest and bring aperson before the judge. A warrant may beissued when apersonischarged
with acrime, convicted of acrimebut failed to appear for sentencing, owesafineor isin contempt
of court. Thus, itisan order or writ of the Court directing and empowering aparticular person/
authority to execute thedirectionsin thewarrant. Such direction may beof severd kindssuch asto
arrest, to search, to receive an accused into custody, to direct to produce an accused/prisoner
beforethe Court issuing thedirections or beforethe superior court for trial.

No specific or particular definition for warrants (or bailable or non-bailable warrants) has
been explicitly madeinthe Codeof Crimina Procedure, 1973, yet itisunder Sections 70to 81 of
the said code whereby the process and the circumstancesto issue the warrants have been dealt
with. Eveninthe absence of specific definitionitisclear fromtheform of warrants, that theseare
written ordersissued and signed by the magi strate and addressed to apolice officer or some other
person specialy named, directing him or her to arrest the person named inthewarrant. Inthisway,
awarrant isdifferent with respect to asummonsasinthelatter case, the summonsisexplicitly
directed to the person sought to be summoned whilein theformer, thewarrant isdirected to the
personwho isordered to arrest.



Remand, Transit Remand And Processes... [ 131

Theissuance of awarrant isamoredrastic step than theissue of asummons. Ordinarily, a
warrant isissued only in serious cases and after aduly served summonsisdisobeyed or if the
accused has willfully avoided the service of the summons. Sec. 70 of Cr.P.C., provides the
essentials components of avalid warrant which statesthat every warrant of arrest shall bein
writing issued by the Court; shall be signed by the Presiding Officer of such court and shall bear
sedl of thecourt it further providesfor the duration of thewarrantsby expressy enumerating that
that every suchwarrant shal remaininforceuntil itiscancelled by the court whichissuedit or until
it isexecuted eventhough it bearsareturnable date. Form No. 2 Schedule 2 of the code provides
theformat for issing awarrant which clearly enunciating thefollowing contents.

(b) Typesof Warrant:

The Code of Criminal Procedure does not explicitly speak about the types of warrant;
however, in day-to-day businesswefind that, therearetwo typesof warrant namely Bailableand
Non-bailablethough the Code does not specifically usethistermin conjunction with warrants.

() BailableWarrants

Sec. 71 of Cr.PC dealswith bailablewarrantsthough it does not expressly usetheterm. As
per Sec.71 any court issuing awarrant for thearrest of any person may initsdiscretion direct by
an endorsement onthewarrant that if such person executesabond with sufficient suretiesfor his
attendance beforethe court at aspecified timeand thereafter until otherwisedirected by the court,
theofficer towhom thewarrant isdirected shall take such security and shall rel ease such person
from custody. The endorsement shall statethe number of sureties, amount inwhich they and the
person for whose arrest warrant i ssued, are to be respectively bound, thetimeat which heisto
attend before the court. Whenever security istaken under thissection, the officer whomwarrantis
directed shall forward the bond to the court.

The warrant may be issued to Police Officer or any other person to execute the same.
Section 71 basically dealswith bailable warrantswhere the person sought to be arrested can be
released on execution of bond with sufficient sureties. Bailablewarrantsare mostly issued in case
of offenceswhich are bailable but in some cases bailable warrants have al so beenissued against
non-bailable offences.

(i1) Non-bailableWarrants

A non-bailablewarrant isother than the bailable warrant. Non-bail able warrants have been
mentioned indirectly under Section 73, CrPC, wherein warrants agai nst specific person can be
Issued. Sub-section (1) of Section 73 providesthat the Chief Judicial Magistrate or aMagistrate
of the First Classmay direct awarrant to any person within hisloca jurisdiction for thearrest of
any escaped convict, proclaimed offender or of any person who isaccused of anon bailable
offenceand isevading arrest. The section putsemphasison both the aspects, that is, the personis
accused of thenon-bailable offenceand isevading arrest.
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Non-bailablewarrantsareissued in two circumstances:
(@ Whentheoffencescommitted are non-bailablein nature

(b) When the accused does not come before the court even after the issuance of
summonsand bailablewarrants.

Non-bailable Offences: Non-bailable offencesarethose offencesin which grant of bail for
an accused isnot considered to bearight asisthe case of bailable offences. Thismeansthatitis
up tothediscretion of the Court to grant abail in casethe accused filesan application for thesame.
Offencesof these nature are generaly more heinousand graver in nature and henceto prevent the
accused from committing such crimes, non-bailablewarrantsareissued. Such offencesincludethe
offence of committing a murder, subjection of married woman to cruelty, offence of rape,
counterfeiting currency or bank notes, forgery for the purpose of cheating, theft etc.

Absolute Necessity : When not the case of non-bailable offences, non-bailable warrants
areissued whenit seemsto the Court to be absol utely necessary to do so. Inthe case of, Omwati
v Stateof U.P. & Another (2004) 4 SCC 425 such circumstances were thoroughly discussed by
the Court. The Court discussed athree-stage approach whereby it said that firstly the summons
against the accused should beissued. In casethe accused does not reply to the summons, thena
bailablewarrant should beissued. After exhausting all theseremedies, if the Court iscompletely
satisfied that the accused istrying to escapethe proceedings of the Court, it may issuenon-bailable
warrants. Therefore, anon-bailablewarrant i ssued without apreceding bailable warrant, where
theoffenseisbailable, isnot in accordance with the scheme of the Crimina Procedure Code and
henceillegd.

(c) Essentialsof aValid Warrant

Section 70 of the Code of Crimina Procedure empowersthe Magistrateto issuewarrant of
arrest to procure the appearance of the person. This statutory power has deterrent force
compelling aperson to obey theordersof the Court. Itisavery valuable provisioninthe Code of
Criminal Procedure. On number of occasionsthe Court isrequired to issue warrant of arrest,
either bailableor non-bailable. The second Scheduleto the Code of Criminal Procedureinform 2
containstheform of avalid warrant of arrest.

Sec 70. Form of warrant of arrest and duration.—(1) Every warrant of arrest
issued by aCourt under thisCode shall beinwriting, signed by the presiding officer of such
Court and shall bear the seal of the Court.

(2) Every suchwarrant shall remaininforce until it iscancelled by the Court which
issuedit, or until itisexecuted.

Thefollowing can be said to be the requirements of avalid warrant in the light of
statutory provisions contained under section 70:
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A warrant must beinwriting.
It must be signed by the Presiding Officer of the Court issuing thewarrant.
It must bear the seal of the Court.

It must contain the description of the personto be arrested with sufficient certainty so
astoidentify himclearly.

It must clearly specify the offence aleged to have been committed by the accused
® |t must aso namethe person who isauthorised to execute such warrant.
e |t must mention the age of the person sought to be arrested.

A pertinent question that needs considerationiswhat would bethelega statusof awarrant
whereit doesnot carry the sedl of thecourt. In Dasondhi v. Emperor AIR 1928 L ah 332 (2) the
warrantsdid not bear the sedl of the court issuing them. It washeld that the omission of the seal on
awarrant rendersit void and aperson offering res stance to apprehension on such awarrant, does
not commit an offence under section 225- B of the Indian Penal Code.

It hasto be kept in mind that warrants of arrest cannot, in any case, begeneral or blank. A
warrant directing officersto arrest unspecified personsisillega. Moreover, conditional warrants
directing someactionto bedone, thefailureof whichwouldleadto arrest, aread so deemedillegd.
In the case of Alter Caufman v. Gover nment of Bombay (1894) ILR 18 Bom 636 the
Magistrateissued awarrant ordering the accused to removethemselvesfrom India, failing which
they would be arrested. Thiswarrant was deemed illegal because the authority to determine
whether the accused had donethe needful wasleft to the officer entrusted with the arrest and not
the Magistratewho issued thewarrant itself. Now, when an officer proceedsto arrest aperson on
awarrant whichisillegal, theright of private defencerestson that person to prohibit the officer
fromarresting.

(d) Against Whom aWarrant of Arrest Maybel ssued

Thewarrantsare generally used for far more serious offenceswhereissuance of summons
would not achieve the desired objective of procuring the attendance of the person concerned.
Even so, anumber of interestsneed to bekept in mind, particularly thefundamental right to liberty.
Only when societd interestsdictatethat the person be kept in custody lest he or she absconds, will
the magistrate issue awarrant of arrest. In the landmark case of State v. Dawood | brahim
Kaskar, (2000) 10 SCC 438 it was held that section 73 confers a power upon the class of
Magistrates mentioned therein toissuewarrant for arrest of three classesof persons, namely, (i)
escaped convict, (ii) aproclaimed offender and (iii) aperson who isaccused of anon-bailable
offence and is evading arrest. It cannot be argued that Section 204 of the Code is the sole
repository of the Magistrate's power to issue warrant and the various sections of Part B of
Chapter VI including Section 73 only lay down themode and manner of execution of such warrant
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and aMagistratereferred to under Section 73 could not and would not have been empowered to
Issuewarrant of arrest for apprehension of an escaped convict, for such aperson cannot come
withinthe purview of Section 204 asit rel atesto theinitiation of the proceeding and not to astage
after aperson hasbeen convicted on conclusion thereof. It wasfurther observed that Section 73
confersapower upon aMagistrateto issue awarrant and that it can be exercised by him during
Investigation a so, can be best understood with reference to section 155 of the Code. Asalready
noticed under thissection apolice officer caninvestigateinto anon- cognizable casewiththeorder
of aMagistrate and may exercisethe same powersin respect of theinvestigation which he may
exerciseinacognizable case, except that he cannot arrest without warrant. If withthe order of a
Magistrate the police start investigation into anon- cognizable and non-bailable offence, [like
section 466 or 467 (part-1) of thelndian penal Code] and if during investigation the Investigating
Officer intendsto arrest the person accused of the offence he hasto seek for and obtain awarrant
of arrest from the Magistrate. If the accused evadethe arrest, the only courseleft opento the
Investigating Officer to ensure his powers under section 73 and thereafter those relating to
proclamation and attachment. In such an eventuaity, the M agistrate can legitimately exercisehis
powersunder section 73 for the person to be apprehended is" accused of anon-bailable offence
and is evading arrest." Consequently, it was held that section 73 of the Code is of general
application and that in course of investigation aCourt can issueawarrant in exercise of power
thereunder to apprehend, inter alia, a person who is accused of non-bailable offence and is
evading arrest.

(e) Whether Non-bailableWarrant can belssued Against Witnesses?

Warrantsarea so issued against the witnessesin case the petitioner or the respondent ask for
the same in their applications to the Court and the Court agrees with the same and finds it
reasonable to do so, also known as compelling the attendance of the witness. Non-bailable
warrants can very well beissued against the witnesses. As has been held in the case of, Smt.
Mallammav State (By Chamr aj pet Police),2004 (1) Kar L J 606 wherein an appearance of a
doctor was asked for by the petitioner. However the said witness did not appear even after the
issue of summonsand bailablewarrant and anon-bailablewarrant wasissued to himwhichwas
questioned. It was observed that keeping in mind the fact that the witness's evidence was
instrumental to the case, he allowed the petition. In Ramesh Nandlal v. Special Judge
Gorakhpur 1998 CrL J 1569(All) it was observed that in the case of apolice officer wherethe
warrant isnot executed the Court may direct the Secretary home Department of the government
or the highest police officer to produce the witness before the Court. However, in another case of
K SrinivasRaov Stateof A.P. 2004 (4) ALT 660, the High Court hasheld that theissuance of
non-bailablewarrantsagaingt thewitnessand sending himtojudicid remandisillegd and violative
of article 21 of the condtitution of India. Instead of doing that, in case awitnessfailsto attend the
court proceedings and disobeysthe orders of the Court, recourse should be taken to Section 350,
CrPC whereby amaximum fine of Rs. 100/- can beimposed upon them for the non-appearance.
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(f) Warrant of Arrest may bedirected to a Police Officer or any Other Person

Sections 72to 74 areinherently procedural and deal with direction of warrantsto concerned
officers. A warrant of arrestisnormally directed to police officer. However, the Court can also
Issuearrest warrant to any other person or personsif itsexecutionisnecessary and police officer
not available. If thearrest warrant isdirected or issued to two or more officersor persons, then all
any onewill executeit. Therelevant provisionsare mentioned hereinafter:

Section 72 of CrPC Warrantsto whom directed.—(1) A warrant of arrest shall
ordinarily bedirected to one or more police officers; but the Court i ssuing such awarrant
may, if itsimmediate execution isnecessary and no police officer isimmediately available,
direct it to any other person or persons, and such person or persons shall execute the same.

(2) Whenawarrant isdirected to more officersor personsthan one, it may be executed
by dl, or by any one or more of them.

Section 78 of the Code of Crimina Procedure, 1973 overridesthe provisionsof section 72.
The court may forward awarrant, whichisto beexecuted outsdetheloca limitsof hisjurisdiction,
by post or otherwise to any executive Magistrate or district superintendent of police Or the
Commissioner of policewithinwhosejurisdiction it isto be executed. However, in the case of
Jugal KishoreV. C.P.M CalcuttaAlR 1968 Cal 220, it was laid down that this provision
cannot be extended beyond India. Section 73 (1) of the Code of Criminal Procedurelaysdown
that The Chief Judicial Magistrate or aMagistrate of thefirst classmay direct awarrant to any
personwithin hislocal jurisdictionfor thearrest of any escaped convict, proclaimed offender or of
any person who is accused of a non-bailable offence and is evading arrest. Sub section (2)
providesthat Such person shall acknowledge inwriting the receipt of the warrant, and shall
executeit if thepersonfor whosearrest it wasissued, isin, or enterson, any land or other property
under hischarge. According to section 73, which correspondsto section 78 of the old Code, the
warrant may be addressed to any personwithinthelocal jurisdictionfor thearrest of any escaped
convict, proclaimed offender or any person accused of anon- bailable offenceand evading arrest.
TheLaw commissioninits4lst report observed about thisprovision asunder “ the section at
present confers power on the district Magistrate or a sub divisional Magistrate to issue a
special type of warrant to aland holder, farmer or manager of the land within hisdistrict or
subdivision for the arrest of an escaped convict, proclaimed offender or person who has
been accused of a non-bailable offence and who has eluded pursuit. Although the power is
infrequently exercised, there appears to be no objection to conferring it on all magistrates
of thefirst classand all the Executive Magistrate” The neglect of such aperson required to
execute the warrant issued under section 73 (1) is punishable under section 187 of the Indian
Pena Code Section 73isof genera application and in the course of theinvestigation the Court can
issueawarrant in excess of power there under to apprehend aperson who isaccused of anon-
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bailable offenceandisevading arrest. If liberty of apersonisto be curtailed, the samehasto be
done strictly in accordance with the law so provided for. Thus, the Court has to record his
sati sfaction that the conditionslaid down inthelaw for issuing warrant of arrest hasbeenfulfilled
and the procedure has been complied with. Thissatisfaction of the Court should bereflected inthe
order itself, to be gathered from therecord, then only warrant of arrest can beissued. The Court
hasto be prima-facie satified that the person accused of committing anon-bailable offenceisalso
evading hisarrest. There hasto be material beforethe Court to reach at the aforesaid conclusion.

Without recording such subjective satisfaction to the effect that the accused isal so evading
hisarrest, which should be on the basi s of the materialsplaced beforethe Court, warrant of arrest
cannot be issued. This satisfaction can be derived from the Police paper/ Case diary. Mere
absence of the accused cannot giveriseto apresumption that heisevading arrest, whichinturn
cannot bethe soleground toissuewarrant of arrest.

Inthecaseof Dipti Ranjan Paridavs. Stateof Orissa, 2008 CrL J 4651 it was observed
that where therewas nothing on record to show that the petitioner and the accused were evading
arrest, issuance of non-bailable warrant against them without assigning any reason was not
suitable. A warrant under section 73 cannot beissued wherethe accused isalready injudicia
custody in pursuance of an order passed by acompetent Court; aswasheldin Bineesh v. State
of Kerala2006 (2) crimes 173 (Ker).

In Washeshar Nath Chada V. State 1993 CrL J 3214; it was observed that awarrant
under section 73 of the Code can also not beissued against a person whose presence has been
refused asawitness.

Lastly section 74 providesthat awarrant directed to any police officer may aso be executed
by any other police officer whose nameisendorsed upon thewarrant by the officer towhomitis
directed or endorsed. Thetermsof this section are express and no other person except apolice
officer iscompetent to execute awarrant of arrest under an endorsement from another police
officer.

In K. Kunju Kunju Case (1962) 2CrLJ 437 it was held that where there is no such
endorsement thearrestisnot alegal arrest

(g) Dutiesof Officer sExecutingtheWarrant

Theaccused hasvested in him certain rightsduring the course of any investigation; enquiry or
triad of an offencewith which heischarged and hence, he should be protected against any form of
arbitrary or illegal arrest. In the leading case of Kishore Singh Ravinder Dev vs. State of
Rajasthan [1981 (1) SCC 503] it was said that in Indiathe Constitutional, evidentiary and
procedural lawshave made el aborate provisionsin regard to protecting therights of accused and
with aview to protect hisdignity asahuman being and providing him benefitsof ajust, fair and
impartid trial. Therearetwo typesof rightsavailableto thearrested- 1) Rightsat thetimeof arrest;
2) Rightsat thetimeof tria
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In casewhen the personisbeing arrested under awarrant, then according to Section 73 (3)
of the Code of Criminal Procedure, he shall be made over with the warrant to the nearest police
officer, who shall cause him to be taken before amagi strate within the statutory period unless
security istaken under section 71.

Further according to section 75 of Code of Crimina Procedure, any person who isexecuting
such warrant must notify the person whoisbeing arrested, the content of such warrant, or show
thewarrant if required. If under any circumstance the substance of thewarrant isnot notified, the
arrest would beunlawful. It istheduty of the authorised person making an arrest that the arrested
person be bought beforeajudicia officer without any unnecessary delay, no matter how thearrest
ismadewith or without warrant. Along with thisprovisionit hasto be seenthat the arrested person
should betaken and confined in apolice station only and no other place. The same hasbeen stated
insection 56 and 76 of Cr.P.C. Section 76 of Cr.P.C. statesthat the arrested person needsto be
bought before the court without any unnecessary delay. |n accordance with the provisions of
section 71 inregard with the police officer or other person executing awarrant of arrest, they shall
without unnecessary delay and due to security purposes bring the person arrested before the
Court beforewhich heisrequired by law to produce such person. It hasa so been mentionedin
the provision of Section 76 that in any case that such delay shall not exceed 24 hours. Inthe
process of calculating thetime period of 24 hours, the time necessary for thejourney isto be
excluded. Thereason behind creating thisright isto eiminate the possibility of policeofficialsfrom
extracting confessionsor compel ling aperson to giveinformation. In caseof failureof production
of anarrested person beforeamagistrate within 24 hoursof thearrest, the police officiasshdl be
held guilty of wrongful detention.

(h) Execution of Warrants

Thewarrants are executable throughout India. The Code of Criminal Procedure placesno
jurisdictional restriction with respect to execution of warrants. Section 77 of Cr.P.C. clearly
postulatesthat awarrant may be executed anywarein Inaid. However thisprovisionsisqudified
by the provisionslaid down u/ss 78, 79, 80 and 81 of Cr.P.C.

Sections77to 81 dea with jurisdiction with respect to execution of warrants. While Section
77 givesthefunctionariesthe power to execute warrantsanywherein India, the other sectionsare
merely procedural and lay down elaborate rules of dealing with the execution of warrantsoutside
thelocal jurisdiction of the Court issuing it. Thiscan beillustrated by asimple example. If, for
example, the Metropolitan Magistrateissuesan arrest warrant for an accused and theaccusedis
in Patna, then the officersdirected may go themselvesand endorsethewarrant by the Executive
Magistrate of Patna district or the Metropolitan Magistrate can forward it to the Executive
Magistrate or the District Superintendent of Policefor execution. Section 77 isreproduced as
under
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Section 77 Where warrant maybe executed: A warrant of arrest may be executed
anywherein India.

Section 77 does not impose any restriction upon the power of the police officer. It only declares
that every warrant issued by any Magistratein Indiamay be executed at any placein India. In
Stateof W.B.vs.J.K.More, AIR 1969 SC 1171 it was held that execution of thewarrantis
not restricted to thelocal limits of the jurisdiction of the Magistrateissuing thewarrant or of the
court to which heissubordinate. The court further observed that even whentheaccusedisresiding
outside the country a magistrate may issue awarrant if heis satisfied about the primafacie
evidenceagainst him. If theaccused isnot in Indiaass stance of the executive government hasto
be obtained.

InBirendraKumar Rai v. Union of India 1992 CrL J 3866 it was observed that theterm
"any placeinIndia’ includesaplaceinsde Jail and hence adetention order can beservedinside
the Jail.

(i) Procedurefor execution of warrantsOutside Jurisdiction:

Sections 78 to 81 of the Code prescribe the procedure to be adopted when awarrant of
arrest isto be executed outsidethelocal jurisdiction of the Court issuingiit.

Section 78 reads asunder:

Section 78.Warrant forwarded for execution outside Jurisdiction—(1) When a
warrant is to be executed outside the local jurisdiction of the Court issuing it, such
court may, instead of directing the warrant to a police officer within its jurisdiction,
forward it by post or otherwiseto any Executive Magistrate or District Superintendent
of Police or Commissioner of Policewithinthelocal limitsof whosejurisdictionitisto
be executed; and the Executive Magistrate or District Superintendent or Commissioner
shall endorse his name thereon, and if practicable, cause it to be executed in the
manner herein before provided.

(2) The Court issuing a warrant under sub-section (1) shall forward, along with
the warrant, the substance of the information against the person to be arrested
together with such documents, if any, as may be sufficient to enable the Court acting
under section 81 to decide whether bail should or should not be granted to the person.

Theprovisionsof Section 78 areintended to provide adequate saf eguardsto apersonto be
arrested so that heisnot arrested without a proper authority having applied hismind asto the
legality of thewarrant and authorised the arrest outsi de thejurisdiction of the Court which had
Issued thewarrant. Such warrant isforwarded to the authoritieswithinthelocal limitsof whose
jurisdiction it isto be executed instead of directing the warrant to a police officer. A person
arrested far away fromthe placewherefrom warrant for arrest wasissued had to betransported in
custody to the magistrageissuing the warrant before he could berel eased on bail. Provision has
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therefore been made under this section for the grant of bail by the magistrate within whose
jurisdiction the person has been arrested.

Sub-Section (1) of Section 78 providestwo aternativesto be adopted by acourt issuing a
warrant to be executed beyond thelocal limitsof itsjurisdiction.

(i) A Courtmay instead of directing such warrant to apoliceofficer, forward the same by
post of otherwise two any executive magistrate, Supretendent of Police or the
Commissioner of Policewithinthelocal limit of whosejurisdictionit to be executed.

(i) 1t may directawarrant apoliceofficer exercising powerswithinthelocal limitsof his
jurisdictionfor execution.

If thefirst dternativeisadopted, the magistrate of SP or Commissioner of Police may direct
it to apolice officer and the warrant may then be executed in accordance with the provisions of
Section 74. In the second case Section 79 will comeinto play. The sub-section does not specify
theroutethewarrant may take. The court recelving awarrant for the purpose of execution from
another court isnot required to enter into thelegality of thewarrant. Thewarrant whichissent to
another magistrate should not be directed to anybody for execution by theissuing court. Thename
of theauthority for actual execution of thewarrant should beleft to the court to which thewarrant
Issent for execution.

Thespecific provisionsin section 780 81 prescribing in detail the procedureto be adopted
for execution warrant beyond thelocal limitsof thejurisdiction of the Court issuing the same must
be deemed to limit and control section 74 of the Court. Such warrant is forwarded to the
authoritieswithinthelocal limitsof whosejurisdictionit isto be executed instead of directingthe
warrant to apoliceofficer.

Sub-section (2) is for the purpose of enabling the Court before whom such person is
produced to exerciseitsdiscretion and rel ease the person on bail. The Court issuing thewarrant of
arrest to be executed outside thislocal jurisdiction should forward along with the warrant the
substance of information against the personto be arrested together with relevant documents. This
will enablethe Court before whom such personis produced to decide whether bail may or may
not be granted. In Hrushikesh Swain v. State of Orissa 1996 (4) crimes478, it washeld that
wherethe Magistrate merely mention the sections of the offence under sections 307 and 366 of the
Indian Penal Codeinthewarrant without enumerating the substance of the accusation thewarrant
was hence defective and the mechanical rejection of bail washeld not to be proper.

Section 79 of CrPC. " Warrant directed to police officer for execution outside
jurisdiction" — (1) When a warrant directed to a police officer is to be executed
beyond the local jurisdiction of the Court issuing the same, he shall ordinarily take it
for endorsement either to an Executive Magistrate or to a police officer not below the
rank of an officer in charge of a police station, within the local limits of whose
jurisdiction the warrant is to be executed.
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(2) Such Magistrate or police officer shall endorse his name thereon and such
endorsement shall be sufficient authority to the police officer to whom the warrant is
directed to execute the same, and the local police shall, if so required, assist such
officer in executing such warrant.

(3) Whenever thereisreason to believe that the delay occasioned by obtaining the
endorsement of the Magistrate or police officer within whose local jurisdiction the
warrant isto be executed will prevent such execution, the police officer to whomitis
directed may execute the same without such endorsement in any place beyond the
local jurisdiction of the Court which issued it.

Section 79 mandates that whenever a warrant is required to be executed outside the
jurisdiction of thelimitsof the Court i ssuing thewarrant, the officer executing such awarrant shall
ordinarily takeit for endorsement either to an Executive Magistrate or to apolice officer not below
therank of an officer in charge of the police station within whosejurisdiction thewarrant isto be
executed. However, the section 79 subclause 3 contemplatesaspecia circumstancewhereby the
policeofficer executing thewarrant may not obtain an endorsement if he hasreasonto believethat
obtai ning such an endorsement would prevent the execution of thewarrant by virtue of thedelay
whichislikely to be occasioned in obtaining theendorsement. InK . Rajaiyah @ K. Rajannav.
Government of AndhraPradesh, 2007 CrL L J 2031, it waslaid down that the police officer
must bring the material on the record to demonstrate that obtai ning such endorsement on the
warrant would prevent the execution of thewarrant.

Section 80 of CRPC. " Procedure on arrest of person against whom warrant
issued"

When a warrant of arrest is executed outside the district in which it was issued,
the person arrested shall, unless the Court which issued the warrant is within thirty
kilometers of the place of arrest or is nearer than the Executive Magistrate or District
Superintendent of Police or Commissioner of Police within the local limits of whose
jurisdiction the arrest was made, or unless security istaken under section 71, be taken
before such Magistrate or District Superintendent or Commissioner

Section 81 of CRPC. "Procedure by Magistrate before whom such person arrested
Is brought"

(1) The Executive Magistrate or District Superintendent of Police or Commissioner
of Police shall, if the person arrested appears to be the person intended by the Court
which issued the warrant, direct hisremoval in custody to such Court:

Provided that, if the offence is bailable, and such personisalready and willing to
givebail to the satisfaction of such Magistrate, District Superintendent or Commissioner,
or a direction has been endorsed under section 71 on the warrant and such person is
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ready and willing to give the security required by such direction, the Magistrate,
Digtrict forward the bond, to the Court which issued the warrant: Provided further
that if the offence is a non-bailable one, it shall be lawful for the Chief Judicial
Magistrate (subject to the provisions of section 437), or the Sessions Judge, of the
district in which the arrest is made on consideration of the information and the
documents referred to in sub-section (2) of section 78, to release such person on bail.

(2) Nothing in this section shall be deemed to prevent a police officer fromtaking
security under section 71

A Bail under the provisionsof section 81 can be granted, wherethe person hasbeen arrested
Inexecution of warrant under section 78. However, where no arrest hasbeen madethe Magidtrate
having jurisdiction over the place of arrest cannot grant bail. The section does not contemplatean
elaborateenquiry asto theidentity of the person arrested; the M agi strate hasto be satisfied prima
faciethat the person arrested i sthe person mentioned inthewarrant. Theword shall in subsection
(1) ismandatory and not directory.

Therefore, if the person appearsto be the person intended by the Court then the executive
Magidtrate or thedistrict Superintendent of police or the Commissioner of policemust direct his
removal in custody to such Court subject to the proviso. The second proviso isnew and is
intended to mitigate the hardshi ps of taking the person to the Court which issued the warrant
against him. The provisionsmadein the second proviso relatesto the post arrest and not pre-
arrest. In State of Manipur v. VikasYadav 2000 CrL J 4229 it was held that this power isnot
available beforethe Judge while considering the pre-arrest bail under section 438 of the Code.

() Duration/Cancellation /Recall of Non-bailableWar rant

(i) Duration of Warrant of Arrest: Section 70(2) of the Code of Crimina Procedure
1973, prescribesthat awarrant of arrest shal remaininforceuntil itiscancelled by thecourt which
issued it or until itisexecuted. Asisevident from Section 70(2), awarrant does not lapse; it
remainsvalid aslong asthe Magi strate does not explicitly revokeit. Inview of section 70(2) of Cr.
PC., awarrant of arrest remainsinforce unlessiscancelled by the Court whichissued it or until it
isexecuted. Itisnecessary for the High Court to ascertain thelegality of the order passed by the
learned M agistrate on the basis of thelaw aswell asthefacts of each case. The order of issuance
of non-bailablewarrant or order of proclamation undoubtedly can be challenged beforethe High
Court andit canbecanceled if foundillega under S. 482 of the Cr. PC. or under writ jurisdiction.

(if) Cancellation / Recall of the non-bailablewarrant issued against the accused means
reverting the order under which immediate custody without theright to bail had to be reverted.
However, the merit of the case hasto be kept in mind by the magistrate before recalling such
warrants. When the accused persons aswell as hiscounsel failed to appear before the Court or
falledtofile petition seeking condonation of the absence of the accused, the court hasfull power to
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Issue anon bailablewarrant but where the accused appears beforethe sametrial Court andfiles
petition explaining the reasonsfor hisnon-appearance; it isthe duty of thetrial Court to consider
such petitionswithout adjourning the petitions and reminding the accused concerned to afuture
date. Thetria Court must properly consider such petitionson thesamedate and by suitableorders
It hasal so been settled that the presence of accused isnot mandatory for the cancellation/recall of
thenon-bailablewarrant of arrest. Asthe Hon'ble Bombay High Court in Arun Kumar v State of
Maharashtra 2002 (1) CriL J 242 held that, the appearance of the applicant / accused is not
necessary for cancellation of warrant. Thismeansthat the magistratewill haveto consider even
when the counsel of the accused presentsthe casein the absence of thelatter, theabsencenotin
any way affecting thejudgment.

Inthe case of, Chundru AmmannavsAsst. Commissioner of Labour and Ors1961
CrL J 221 the advocate of accused filed petition for recalling non-bailablewarrant along with
memo of gppearance but M agistrate returned document with endorsement that memo had to be
filed in presence of accused. It was held that such action of Magistrate was not justified asit
deprived opportunity to accused to make representation. Hence non-bailable warrant i ssued
againgt accused would liableto be canceled. Thus, the presence of theaccused at thetimeof recall
of the non-bailable warrant isnot essential. Where the accused expresses desireto surrender
himself and al so seeks permission to appear before the court, the execution of Non-bailable
warrant against him can be stayed in theinterest of justice. Where apolice officer executesa
warrant already cancelled it isacase of unnecessary interferenceintheliberty of thecitizen.

(k) Warrant of Arrest cannot be solely issued for the Production of Accused beforethe
Police

Inordinary course, no warrant of arrest can beissued by acourt or the Magistrate, only to
assi st thepaliceofficer ininvestigation and only to ensure that the person against whomwarrant is
issued by the court; appears before the court and ishanded over to the police. Even Chapter VI
Cr.P.C., where courts have been conferred with the powers to issue warrant of arrest is not
concerned with theinvestigation of acrime, assuch, by the police. Thischapter, asit expressly
proclaims, deal swith the processesto compel appearancebeforea’ Court’. The Court, obvioudy,
isnot concerned with the accused person, as such, unlessit hastaken cognizance of the offence
under Section 190 of Cr.P.C., which again isastage after the compl etion of theinvestigation. It
may further be mentioned that although, Section 73 of Cr.P.C. confersapower upon the Chief
Judicial Magistrate and aMagistrate of First Classtoissuewarrantsagainst any personwhois
‘evading arrest’, thispower hasto beread in the contextual perspectiveof theprovisonsandin
the nature of g usdem generisto the other categoriesof persons mentioned preceding thiscategory
inthesame section. A reading of this Section showsthat the power conferred uponthe Magistrate
Isnot restricted to direct thewarrant to a* police officer’. Thewarrant issued under this Section
can bedirectedto ‘any person’. So, this power conferred upon the Magistrateisin the nature of
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extra-ordinary power, not limited to direct thewarrantsto police officersonly. Still further, this
power isnot of routine even quathe subjectsof thewarrant of arrest. This Sectionisinthenature
of general and dll-inclusive powersof courtsinacrimina trid; to ensuresmooth running of tridl.

Under this Section the M agistrate can issuewarrants of arrest against aperson:
(8 Whoisan escaped convict
(b) Proclaimed offender
(c) Personaccused of ‘non-bailable’ offenceandis‘evadingarrest’.

Hencethis Section envisagesthree specific categories of person against whomaMagistrate
canissuewarrant of arrest. First two categoriesmentioned at (a) and (b) above, evidently, relate
to Situation where the court has aready taken cognizance of offence or hasalready convicted a
person. Thethird category mentioned as(c) also does not contempl ate aperson whomthe police
wanted to arrest during theinvestigation. The category of personswhom the police can arrest
without warrant during investigation and the category (c) envisaged under Section 73 above, are
not co-extensive or the samething.

In Statev. Dawood | brahim Kaskar, [(2000) 10 SCC 438], it was observed that since
warrant isand can beissued for gppearance before the Court only and not beforethe police hence
authorisation for detentionin police custody isneither to be given asamatter of coursenor onthe
mere asking of the police, but only after exerciseof judicial discretion based on materiasplaced
beforehhimand thusitisnot absolutely right to statethat warrant of arrest under Section 73 of the
Code could beissued by the courts solely for the production of the accused beforethe policein
adof investigation.

InGurjeet Singh Johar V. State of Punjab and Another CRM-M No0.47872 of 2019
(O& M) dated: 08th November, 2019, the Punjab and Haryana High Court relying on the
decisionin Dawood Ibrahim Kaskar (Supra) has observed that the police use the power of the
Magistratetoissuewarrant of arrest against an accused, only asatool to avoiditsresponsibility to
carry out theinvestigation to thelogical end; and only for the purpose of getting such an accused
declared asproclaimed offender. Thismethodology isnormally adopted by the policejust to get
rid of therespong bility of putting areport beforethe M agistrate quainvestigation, which otherwise
Isamandate of |aw cast upon the police, or even to avoid arresting an accused in inconvenient
cases or inconvenient circumstances. Asaresult, lots of persons get declared as proclaimed
offenders; and forgotten atogether by the police thereafter. Hence, before the M agi strate/court
has taken cognizance of any offence, the power of issuance of warrants of arrest under any
provisonof Cr.RC., on an application of apoliceofficer, cannot beinvoked by theMagistrate as
aroutinematter. It isobviousthat under theprovisionsof Cr. P. C. itself, the police have power to
arrest aperson without warrant even by following such aperson at any placein India. Therefore,
itisclear that only for arresting aperson; the police do not require any warrant assuch. Hence, it
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would not liein the mouth of the policeto alege beforethe Magistrate, without there being any
specificreasonsor any barrier intheir way, that theaccusedisevading arrest. During investigation;
evenif thereissome specificlega or factua obstacle or barrier, which makesthe arrest without
warrant impossible, andif the policeintend to seek warrant of arrest fromthe Magistratefor such
arrest, under any provision of the Cr.R.C., the police arerequired to specify the obstacle, which
thewarrant issued by the court would remove and because of which such obstacleor the barrier
iInway of the palice; theaccused was succeeding in evading hisarrest. Unless, thereisany specific
obstacle; because of which the policewerenot ableto arrest; and which could not be removed by
the police on their own and without the aid of thewarrant of the court, theissuance of warrant of
arrest by the Magistrate, only on assertion of the policethat the accused wasevading arrest, would
beonly aroutine exercise, and would beonly for theaid of theinvestigating officer, which could
not be done by the Magistrate.

Further, under Section 204 (1)(b), after taking cognizance and for causing appearance of an
accused beforeit, inawarrant case, the court isauthorized to i ssue warrants against an accused.
For ensuring such appearance, provisionshave been madein Chapter V1, providing procedurefor
such warrants. Otherwise, court can never require the appearance of an accused beforeit, only to
hand over that accused to the police. Doing otherwise would convert acourt into the enforcement
wing of the police, whereasthe court, actually, isenvisaged even under Cr.P.C., only asacheck
upon the excessive use of powersby the police even at the stage of investigation.

(1) Guiddlinesfor issuanceof Non-bailableWar rants

Theissuance of non-bailablewarrantsinvolvesinterference with personal liberty of an
individua. Arrest and imprisonment mean deprivation of themost preciousright of anindividudl.
Therefore, the courts haveto be extremely careful beforeissuing non-bailablewarrants. Only
wheninthelarger interest of the Public and the State it becomes absol utely imperativeto curtail
freedom of aperson for acertain period, should non-bailablewarrantsbeissued. Just asliberty is
preciousfor anindividual soistheinterest of the society in maintaining law and order. Both are
extremely important for thesurvival of acivilized society. Sometimesinthelarger interest of the
Public and the State it becomes absol utely imperativeto curtail freedom of anindividual for a
certain period. It isof general noticethat in many cases bailable and non-bailablewarrantsare
issued casually and mechanically. The courtswithout properly comprehending the nature of
controversy involved and without exhausting the avail able remedi esissue non-bailablewarrants
disregarding the settled legal position clearly enumerated in acatenaof cases.

Asearly as1976, The Supreme Court in aConstitution Bench decisoninthematter of State
of U.P.v. Poosu and another 1976 (3) SCC 1 had an occasion to consider the variousfactors
before deciding on the question of issuing awarrant for securing the attendance of accused person
by holding asunder:
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“ Broadly speaking, the Court would take into account the various factors such
as, the nature and seriousness of the offence, the character of the evidence,
circumstances peculiar to the accused, possibility of his absconding, tampering with
evidence, larger interest of the public and Sate” .

In Omwati v. Stateof UP & Another (2004) 4 SCC 425, bailable warrantswereissued
against the appellant and thereafter by issuing non-bailablewarrantsthe court put the complainant
of the case behind bars without going through the facts of the case. It was observed that the
unfortunate sequel of such unmindful ordershasbeen that the appellant wastaken into custody and
hadtoremaininjail for afew days, but without any justification whatsoever and suffered because
factsof the casewerenot considered in proper perspective before passing the orders. The court
al so observed that some degree of careis supposed to betaken beforeissuing warrants.

InInder M ohan Goswami v. State of Uttaranchal and others(2007)12 SCC 1, it was
observed that the warrants either bailable or non-bail able should never beissued without proper
scrutiny of factsand complete application of mind, dueto the extremely serious consequencesand
ramificationswhich ensue onissuance of warrants. Their Lordshipsof the Supreme Court have
heldin unmistakabletermsthat issuance of non-bailablewarrantsactualy interfereswith persond
liberty and therefore courts haveto be extremely careful beforeissuing non-bailablewarrant and
laid down the principles, when non-bailable warrants should beissued which isstated asunder:

“1) Non-bailablewarrants should beissued to bring aperson to court when summonsor
bailablewarrantswould be unlikely to havethe desired result. Thiscould bewhen:

(@ itisreasonableto believethat the personwill not voluntarily appear in court;
(b) thepoliceauthoritiesareunableto find the personto serve himwith asummon;,

(¢) itisconsidered that the person could harm someoneif not placed into custody
immediately.”
Inthelater part of judgement, Thelr Lordships cautioned the criminal court to refrainfrom
issuing non-bailablewarrant of arrest at first instance by directing asunder:

“In complaint cases, a) at the first instance, the court should direct serving of the
summonsa ong with the copy of thecomplaint.

b) If the accused seem to be avoiding the summons, the court, in the second instance
shouldissuebailable-warrant.

c)Inthethirdinstance, when the court isfully satisfied that the accusedisavoiding the
courts proceeding intentionally, the process of issuance of the non- bailablewarrant should
beresorted to.

It wasa so held that Personal liberty isparamount; therefore, courtswere cautioned at
thefirst and second instanceto refrain fromissuing non-bailablewarrants. Their Lordships
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while concluding, emphasized the need of striking proper bal ance between individual
personal liberty and societal interest/interest of public beforeissuing warrant by making
following pertinent observation: “ The power being discretionary must be exercised
judiciously with extreme care and caution. The court should properly balance both
personal liberty and societal interest before issuing warrants. There cannot be any
straight jacket formula for issuance of warrants but as a general rule, unless an
accused is charged with the commission of an offence of a heinous crime and it is
feared that he is likely to tamper or destroy the evidence or is likely to evade the
process of law, issuance of non-bailable warrants should be avoided.”

In the matter of Raghuvansh Dewanchand Bhasin v. State of Maharashtra and
Another 2012 (9) SCC 791, Hon' ble SC laid down extensive and specific guidelinesto be
followed by courts before anon-bail able warrant of arrest against aperson may beissued by
them. Their Lordshipsheld that power and jurisdiction of court toissue appropriatewarrant hasto
be exercisedjudicioudly, striking abal ance between the need of |aw enforcement on the onehand
and the protection of citizen from high handednessat the hands of thelaw enforcement agencieson
the other. Paragraph of the caseisasunder:

“Be that as it may, it is for the court, which is clothed with the discretion to
determine whether the presence of an accused can be secured by a bailable or non-
bailable warrant, to strike the balance between the need of law enforcement on the
one hand and the protection of the citizen from high handedness at the hands of the
law enforcement agencies on the other. The power and jurisdiction of the court to issue
appropriate warrant against an accused on his failure to attend the court on the date
of hearing of the matter cannot be disputed. Nevertheless, such power has to be
exercised judiciously and not arbitrarily, having regard, inter-alia, to the nature and
seriousness of the offence involved; the past conduct of the accused; his age and the
possibility of hisabsconding.”

(m) Guidelinesissued by theHon’ ble Supreme Court:

The Supreme Court has issued the following guidelines in Raghuvansh Dewachand
Bhasin caseto befollowed whenissuing non-bailablewarrants of arrest. The court observing that
inorder to prevent such paradoxical situation and to check or obviatethe possibility of misuse of
an arrest warrant, in addition to the statutory and constitutional requirementsto which reference
hasbeen made above, it would be gppropriateto issue thefollowing guidelinesto beadopted indl
caseswhere non-bailablewarrantsareissued by the Courts:

(& AlltheHigh Court shall ensurethat the Subordinate Courtsuse printed and machine
numbered Form No.2 for issuing warrant of arrest and each such formis duly
accounted for;
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(b) Beforeauthenticating, the court must ensurethat complete particularsof the caseare
mentioned onthewarrant;

() ThepresdingJudgeof the court (or respons ble officer specially authorized for the
purposein case of High Courts) issuing thewarrant should put hisfull and legible
signatureson the process, a so ensuring that Court seal bearing complete particulars
of the Court isprominently endorsed thereon;

(d) The Court must ensure that warrant is directed to particular police officer (or
authority) and, unlessintended to be open-ended, it must be returnable whether
executed or un-executed, on or beforethe date specified therein;

(e) Every Court must maintain aregister (intheformat given below), inwhich each
warrant of arrest issued must be entered chronol ogically and the seria number of such
entry reflected on thetop right hand of the process;

(f) Nowarrant of arrest shall beissued without being entered in the register mentioned
aboveand the concerned court shall periodically check/monitor the sameto confirm
that every such processisawaysreturned to the court with duereport and placed on
therecord of the concerned case;

(9) A register similar tothe onein clause suprashall be maintained at the concerned
policestation. The Station House Officer of the concerned Police Station shall ensure
that each warrant of arrest issued by the Court, when received isduly entered inthe
saidregister andisformally entrusted to aresponsible officer for execution,;

(h) Ordinarily, the Courtsshould not givealong timefor return or execution of warrants,
asexperience hasshown that warrantsare proneto misuseif they remainin control of
executing agenciesfor long;

(i) On the date fixed for the return of the warrant, the Court must insist upon a
compliancereport on the action taken thereon by the Station House Officer of the
concerned Police Station or the Officer In-charge of the concerned agency;

() Thereport onsuchwarrantsmust be clear, cogent and legibleand duly forwarded by
asuperior policeofficer, so astofacilitatefixing of responsbility in case of misuse;

(k) Intheevent of warrant for execution beyond jurisdiction of the Court issuing it,
procedure laid down in Sections 78 and 79 of the Code must be strictly and
scrupuloudy followed; and

() Intheevent of cancellation of the arrest warrant by the Court, the order cancelling
warrant shall berecorded in the casefile and theregister maintained. A copy thereof
shall be sent to the concerned authority, requiring the processto be returned un-
executed forthwith. Thedate of receipt of the un-executed warrant will beenteredin
theaforesaid registers. A copy of such order shall aso be supplied to the accused.
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(n) Power of MagistratetoissueWarrant for | nvestigation of Non-cognizable Offences?

A non-cognizabl e offenceis onewher the police has no power to arrest withoput warrant.
The non-cognizabl e offencesare minoit offencesnamely assault causing smplehurt etc. Section
1550f Cr.RPC.laysdownthe procedurefor investigation of the non-cognizablecase. The sction
mandatesthat apolice officer cannot register F.I.R. without the permission of the magistrate. A
magistrate on thereceipt of the report grantsthe permission to investigate the non-cognizable
offencesupon receipt of samethe police officer conductstheinvestigation.

In Adesh Kumar guptaV.s. CBI, it was held that after receiving the complaint on non-
cognizable offencethe police officersinchargeisrequired to record the said information in abook
kept for such purpose and then refer theinformant to Magistrate.

Itisto be noted that section 155 Cr.P.C. doesnot prohibit the registration of the case. What
isprohibited isto investigate the samewithout obtaining theorder fromaMagistrate.

In the case of Statev. Dawood | brahim Kaskar (2000) 10 SCC 438, it was held that
Section 73 confersapower upon aMagistrateto issueawarrant and that it can be exercised by
him during investigation al so, can be best understood with referenceto Section 155 of the Code.
Asalready noticed under thissection apolice officer can investigateinto anon-cognizable case
with the order of aMagistrate and may exercisethe same powersin respect of theinvestigation
which hemay exercisein acognizable case, except that he cannot arrest without warrant. If with
the order of aMagistrate the police start investigation into anon-cogni zable and non-bailable
offence, andif, during investigation the Investigating Officer intendsto arrest the person accused of
the offence he hasto seek for and obtain awarrant of arrest from the Magistrate. If the accused
evadesthearrest, the only course left open to the Investigating Officer to ensure his presence
would be to ask the Magistrate to invoke his powers under Section 73 and thereafter those
relating to proclamation and attachment. In such an eventuality, the M agistrate can legitimately
exercise hispowersunder Section 73, for the person to be apprehended is* accused of anon-
bailableoffenceandisevading arrest”.

(o) Non BailableWarrant Can Belssued For The Execution Of Sentence.

A warrant of arrest can aso beissued for the execution of sentenceby virtue of operation of
Section 418(2) Cr.P.C. Under Section 418(2) Cr.P.C. if the accused id not present inthe court at
thetimewhen he sentenced toimprisonment , then in that casethe court hasto order for thearrest
of that person by way of issuance of an arrest warrant for forwarding himtojail or any other place
where he shall be confined and the sentence shall commence from thetime of the arrest of the
accused. The section appliesto caseswhere has beenimprisoned for lifeor for aterm other than
those mentioned in Section 413 Cr.P.C. The warrant issued is non-bailable empowering the
authority to arrest the person under the said warrant. such awarrant ios necessary in casethe
sentenceis pronounced in the absence of the accused.
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Thisprinciple hasalso beenreiterated in the case of | shwar bhai Hirabhai Chunarav.
Stateof Gujarat. Special Criminal Application (QUASHING) NO. 9112 of 2016 decided
on 22-02-2017 in the following words "It is thus quite clear that as soon as the sentence is
pronounced, theaccused isto betakeninto custody onthe strength of awarrant. Intheview of the
provisionsof Section 418 Cr. PC., the courtsare duty bound to issue awarrant of arrest against
whom judgement ispassed. If thejudgement of convictionispronounced inthe absence of the
accused and immediately after pronouncing thejudgement, the appellate Court canissueanon-
bailable warrant for the arrest of the accused towards execution of the sentence. When the
accusedisnot present at thetime of pronouncing thejudgement and if judgement ispronouncedin
his absence and because, it isajudgement of conviction, the appellate Court hastoissueanon-
bailablewarrant for the arrest of the accused to undergo the sentence of imprisonment. Non-
Bailablewarrant isnothing but thewarrant of arrest and aperson can be sent jail after theissuance
of suchwarrant. I ssuance of such warrant ismuch required when the order of convictionispassed
and theaccusedisnot in custody”.

The power of magistrateto issue Non Bailable Warrant isfurther widened in the case of
Sharad Jethalal Savlav. State of Gujarat Criminal Misc. Application (for Direction) No.
19862 of 2015 Decided On 14.11.2016 it was held that thetrial Court hascommitted no error in
issuing anon-bailablewarrant of arrest having noticed that the accused was not present at thetime
of pronouncement of thejudgement and order of conviction and sentenceinview of theprovisions
of Section418 (2) of the Cr.P.C. whichisamandatory provisionand asotria Court owesaduty
to seethat the order of sentenceisexecuted, otherwisethe accused would conveniently avoid the
same.

2. ORDER OF PROCLAMATION

Even after issuance of warrant, the Court may find that the person concerned has either
absconded or isconcealing himsalf. Thiswould mean that the Court cannot ensurethe attendance
of that person unlessit adopted some stringent measure. |f thewarrant remains unexecuted there
aretwo moreremedies

(1) issuingaproclamation under section 82

(2) atachment and sdeof property under section 83-86. These seemingly harsh measures
areimportant asfinancia sanctionsimpel the personto cometo the Court. Therefore,
beforean order of proclamationisissued, what the Court must ensureisthat it hasthe
reasonsfor issuing such an order. Section 82 of the Code of Criminal Procedure,
1973 deals with Proclamation for persons absconding. It is necessary to quote
Section 82 of the Codeinitsentirety, which readsas under:

82. PROCLAMATION FOR PERSON ABSCONDING:
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1. If any Court has reason to believe (whether after taking evidence or not) that
any person against whom a warrant has been issued by it has absconded or is
concealing himself so that such warrant cannot be executed, such Court may publish a
written proclamation requiring him to appear at a specified place and at a specified
time not less than thirty days from the date of publishing such proclamation.

2. The proclamation shall be published as follows:

(i)(a) it shall be publicly read in some conspicuous place of thetown or villagein
which such person ordinarily resides

(b) it shall be affixed to some conspicuous part of the house or homestead in
which such person ordinarily resides or to some conspicuous place of such town or
village;

(c) a copy thereof shall be affixed to some conspicuous part of the Court-house;

(i) the Court may also, if it thinks fit, direct a copy of the proclamation to be
published in adaily newspaper circulating in the placein which such person ordinarily
resides.

3.A statement in writing by the Court issuing the proclamation to the effect that
the proclamation was duly published on a specified day, in the manner specified in
clause (i) of sub-section (2), shall be conclusive evidence that the requirements of this
section have been complied with, and that the proclamation was published on such
day.

4. Where a proclamation published under sub-section (1) isin respect of a person
accused of an offence punishable under section 302, 304, 364, 367, 382, 392, 393, 394,
395, 396, 397, 398, 399, 400, 402, 436, 449, 459 or 460 of the Indian Penal Code (45
of 1860), and such person fails to appear at the specified place and time required by
the proclamation, the Court may, after making such inquiry asit thinksfit, pronounce
him a proclaimed offender and make a declaration to that effect.

5.The provisions of sub-sections (2) and (3) shall apply to a declaration made by
the Court under sub-section (4) asthey apply to the proclamation published under sub-
section (1) From perusal of sub section (1) of Section 82 of the Code, it isclear that the
Court must have reasons to believe that the person, against whom warrant has been
Issued, has absconded or concealing himself so that the warrant cannot be executed.

Section 82 Cr. P. C consists of three sub-sections. Sub-section (1) providesfor issuance of
proclamation, whereas, sub-sections (2) & (3) deal with the procedure to be adopted for
publication of proclamation directed to beissuedin consequences of an order passed under sub-
section (1). Further, sub-section (1) of Section 82 of the Code providesthat the Court hasto
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publish thewritten proclamation requiring the person to appear on aspecified date and specified
placenot lessthan 30 daysfrom the date of such publication.

Thus, it istheduty of the Court to mention the specific place and the date wherethe person
needsto present himself in compliance of the proclamation order. Thisdate and place should be
mentionedintheorder itself. Theprovisionsof sub-section (2) asto publishing of proclamationare
to bestrictly complied with. All thethree modes prescribed by this sub-section must be adopted.
Theprovisionsof sub-section (2) of Section 82 Cr. P. C areimperative. Theamendment to the
Codein 2005 also brought in afew changes with regard to the order of proclamation. A new
subsection (4) was added to Section 82 which mandated that when a person accused of an
offence punishable by certain sections, including Section 302, failsto appear within the specified
timeand placeasgiven by the order of proclamation, hewould be declared aproclaimed offender.
Section 174A wasa so included through the 2005 amendment whi ch stipul ated a puni shment of
maximum three yearsimprisonment with or without finein case of proclamation issued under
Section 82(1) and maximum seven years imprisonment with finein caseaproclaimed offender.

In Savita Ben Govind Bhai Patel v/s State of Gujarat, 2004 Cri. L. L 3651, it was
observed that the scheme provided by Section 82 of the Code denotesamandate, if Section82is
analysed, itisnecessary that:

1. TheCourt should havereasonto beievethat the person against whom awarrant has
been issued by it, has absconded,

2. After recoding such satisfaction, the Court should require the concerned person to
appear at aspecified placeand at aspecified time, not lessthan 30 days.

In Chokhavs. State of Rajasthan 2005 CriL J 4708 the Rajasthan High Court held that
theprovisionsof Section 82 of the new Code are mandatory in nature. Inthiscasevideimpugned
order dated 27-7-2002, thetrial Court passed order for issuing standing warrant and directed the
S.H.O. Concerned for making entry regarding absconding of the petitioner. However, theHigh
Court concluded that mandatory requirements of Section 82 of the new Code have not been
complied with. Thereisnothing ontherecord of thetrial Court to show that therewasawritten
proclamation requiring the accused-petitioner to appear at aspecified placeand at aspecifiedtime
not lessthan thirty daysfrom the date of publishing such proclamation. Likewise, thereisno
mentionin therecord that the proclamation was published at the conspi cuous place of thetown or
village of the accused-petitioner or some conspicuous part of hishouse or homestead or acopy of
the samewas affixed at the conspicuous part of the court-house. Therewas no publication of the
proclamationinanewspaper having circulation inthe areawhere accused-petitioner resides.

Again, thereisno statement in writing by the Court that the proclamation wasduly published.
Thus, it washeld that thereiscompl ete non-compliance of the mandatory provisonsof Section 82
of the new Code and as such theimpugned order cannot be sustained in the eye of law.
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(@) I'ssuanceof Non-bailableWarrant of Arrest : A Pre-condition for issuanceof Proclamation

Intermsof Section 73 of Cr. P. C, the Magistrate hasjurisdiction and power to issuewarrant
of arrest, which can bedirected against any (i) escaped convict, (ii) proclaimed offender, or (iii)
against any person who isan accused of anon-bailable offenceandisevading arrest. A person
against whomwarrant of arrest can beissued, must fall in elther of the aforesaid three categories.

Theprocessunder Sections82 & 83 of Cr. P. C cannot beissued unlessit isestablished that
awarrant had aready been issued against the person wanted and that person was absconding.

In the case of Pawan Kumar Guptav. State of West Bengal 1973 CriL J 1368, the
Cal cuttaHigh Court observed that simultaneousissue of awarrant of arrest and aproclamationis
illegal and improper vitiating the consequential order of attachment and the ancillary orders
passed. Prior to theissuance of proclamation, issuance of warrant of arrest by the Magistrateis
sinequanon.

InSunil Kumar v/isState, 2002 Cri. L. J 1284, it washeld that the absence of any materia
to show that the Court has on any earlier occasion issued warrants of arrest order directing
Issuance of proclamation cannot be sustained. Simultaneousissuance of awarrant of arrest and a
proclamation under Section 82(1) of Codeof Criminal Procedure, isillega and improper vitiating
the consequential order of attachment and ancillary order passed. The Magistrate, beforethe
issuance of processunder Section 82 of Codeof Criminal Procedureisstatutorily under obligation
to consider that there may be more than one reason for non-execution of warrant under
consderation.

Only being an accused of anon-bailable offenceisnot aground toissuewarrant of arrest, as
per the provisionsof Section 73 of the Code. The said accused whoiswanted inacaseinvolving
anon-bailable offence, must also be evading hisarrest. Theword 'and' used in Section 73 (1) of
the Codeisaconjunctive clause. Thus, both the conditions should simultaneoudly exist to enable
the Court toissuewarrant of arrest. Thisposition of law should be considered by the Court while
Issuing awarrant of arrest. Thismeansthat aperson not only should be an accused of an offence,
non-bailablein nature, but also should befound evading hisarrest. Where Court had issued only
summonswithout issuewarrant of arrest againgt the accused, theissuance of proclamation under
section 82 CrPC was held not proper. Theissuance of proclamation and attachment isnot an
automatic or acasua one. Beforetheissuance of such proclamation and attachment, the Court
must apply itsjudicia mind and must arrive a adecison disclosing hisreasonto believe. Theterm
reason to believe occurring in this section suggests that the M agistrate must be subjectively
satisfied that the person has absconded or has conceal ed himself on the materialsbeforehim as
washeldinKTM SAbdul Cader v. UOI 1997 CrL J 1708. An order of proclamation without
sufficient causewould beillegal and thereforeany consequent action arising out of that order like
attachment would be deemed illega aswell. Therefore, much turnson thefact that whether the



Remand, Transit Remand And Processes... [ 153

Court’ssatisfaction that the person has absconded or isconcealing himself isjustified or not.

Thus, fromthereading of Section 82 of the Code, it isclear that at first the Court hasto have
sufficient material s before him to reach to aconclusion to believe that aperson, against whom
warrant of arrest has beenissued, isabsconding or isconcealing himself, and it isnot possiblefor
the authoritiesto executethewarrant of arrest. This satisfaction hasto be recorded in the order
whileissuing processesunder Section 82 of the Code. In thissituation aso, from therecordsof the
case, the Court hasto derivethe aforesaid satisfaction. Non-recording of subjectivesatisfactionin
the order will make the order bad and a non-speaking one. A non-speaking order involving a
procedure, which attractsapenal offence (if the order isnot complied with), cannot sustaininthe
eyesof law.

(b) Absconding M eaning

Themeaning of theword * absconding’ hasinvited alot of attention. Etymologically and
ordinarily theterm absconded meansto hide oneself and it mattersnot whether aperson departs
from the place or remainsinit, if he conceives himself, nor does the term apply only to the
commencement of the concealment. Itisobviousthat theword hasasense of continuity toit. What
isrequiredistheir evidence of the effect that he had known that hewaswanted and wasavoiding
thearrest. A person cannot be said to have absconded if hewas not present in the housefor that
day. Absconding would occur if aperson would run away hastily or secretly so asto avoid the
legd process. Thewords, "has albbsconded or isconcealing himself so that such warrant cannot be
executed" in Section 82 of the Code aresignificant. Every personwhoisnotimmediately available
cannot be characterised asan absconder. The Court hasto record its sati sfaction that the accused
has absconded or is concealing in order to avoid execution of thewarrant. The provisions of
Section 82 are mandatory and areto be construed strictly.

DivisonBench caseof inDip Narain Singh v. Stateof Bihar, 1981 Cri LJ 1672 (Patna)
adivision bench of the PatnaHigh Court expressthe view tht Section 82 requiresthat the court
must, inthefirstinstance, issueawarrant and it must put down itsreasonsfor believing that the
accused is absconding or concealing himself. Thus, in every case where the warrant is not
executed, resort cannot be had to Section 82 and it may be necessary to examine the officer
concerned who had goneto execute thewarrant and to the measures adopted by himto servethe
same. (Kunwar Singh v. State, 1982 AIR SC 29).

InVinod Kumar Khannav. State, 35 (1988) DLT 167 the petitioner sought to challenge
the order of proclamation by virtue of Section 482 of the Code. In that case, a notice of
appearancewas dueto be served on the petitioner but since hewasin aforeign country, thenotice
wasserved onan officia of thecompany inwhichthe petitioner wasthe chairman. Theofficia had
intimated that the petitioner would appear before the Investigating Officer but on his non-
appearance awarrant of arrest was issued which also could not be executed. Thereafter, the
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Court thought it prudent to issue a proclamation and then proceed for attachment under Section
83 of the Code. The petitioner contended that at no point of time had he evaded the warrant of
arrest and that thewarrant of arrest never cameto hisknowledge and he could not have been said
to have absconded. This was invalidated by the Court as the facts did not point to such a
conclusion. The petitioner had officid swhowereworkingin Indiaand it wasinconce vablethat he
would not be apprised of the noticesand the subsequent warrant of arrest. Moreover, hehad also
proceeded to execute apower of attorney to dispose of hisassets so that the attachment would
not be carried out. All these facts pointed to the conclusion that the petitioner waswell aware of
the noticesand thewarrant of arrest and on evasion of the same, could be said to have absconded.
Thus, asisevident from the case, knowledge of the order of the appearance, in whatever form,
and then non-gppearanceisessential to constitute absconding.

In Abdul Rahman v. State of Rajasthan 2007 Cri.L J 3113, thewherein Rgjasthan High
Court took aview that before declaring the accused as absconder the Court hasto be satisfied
that accused had | eft his permanent residence or heisavoiding service or thereisno chance of
arrest in near future. Para-6 of the sameisquoted below;

“It is settled proposition of law that before declaring the accused as absconder,
the Court has to be satisfied that accused had left their permanent residence or they
are avoiding service or there is no chance of arrest in near future.”

(c) Defective Proclamation

Thesalutary provisionsof proclamation under Section 82 have been enacted to protect an
unaware person and to give noticeto him that heiswanted in the crimeto enable him to surrender
to custody. Section 82(2) laysdown rigorous conditions of the manner inwhich the proclamation
hasto be published. Thepublicationincludes, inter dia, the affixation of the proclamation at some
conspi cuous place of the house and homestead of the accused, asal so at the notice-board of the
court house. A proclamation which omitsto mention thetimewithin which and the placea which
the absconders should present himself isanullity. The proclamation must giveaclear period of
thirty daysfor the appearance of the accused, the provision asto 30 daysbeing mandatory. Where
the period given islessthan thirty days proclamation would beinvalid liable to be quashed.
Mention of thelesser than that required under the section will makethe proclamationin effective
and the defect is not on curable under section 465. Section 82 CrPC mandatesthat the date of
appearance of the accused should not belessthan thirty daysfrom the date of the publication of
the proclamation. The proclamation under section 82. Clause 2 CR PCinaddition to theordinary
mode of service can aso beordered to be published in anewspaper wherethe personisordinarily
residing. In such like cases, the trial Court should order the publication in an appropriate
newspaper in addition to the other modes as provided under the section.

In Sunil Kumar v. State 2002 Cr L J 1284, the petitioner wasliving in Muscat and the
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court issuing processdid not record satisfaction that the warrant could not be served against the
accused petitioner but that he was concealing himself. It was apparent from the recordsthat the
summons was not even attempted to be served on the petitioner and the date fixed for the
appearance of the accused waswithin ten days. Hence the proclamation order issued against the
petitioner wasfound not in accordancewith law.

(d) M odeof Publication of Proclamation for Per son Absconding and Proof T her eof

Sub section (2) of Section 82 of the Code provides how the proclamation has to be
published. Section 82(2)(i)(a)(b)(c) providesthat the

(& TheProclamation hasto be publicly read in some conspicuous place of thetown or
villagewheretheperson ordinarily resdes.

(b) Theproclamation should also be affixed to some conspi cuous part of the house of
homestead wherethe person ordinarily resides.

(o) Thereisarequirement of fixing acopy of the proclamation at some conspicuous part
of the court-house a so.

Over and abovethe said procedure, aprovision hasbeen madein 82 (2)(ii) of the Codefor
adirectionto publish the samein anewspaper. Thispart relating to publicationin newspaper isnot
mandatory, but the previous procedures are. Sub section (3) of Section 82 of the Codeisavery
important provision, which requiresthe Court to record that the requirements of sub section (2)(i)
of Section 82 of the Code hasduly been complied with. Thisprovisonisaso mandatory in nature.

Theprovisionsof Section 82 of the Code of Criminal Procedureareto bestrictly construed
andto befollowed asit affectsthe persond liberty of acitizen. Thethree clauses(a) (b) and (c) of
subsection (2)(i) of section 82 are conjunctiveand not digunctive. Thefact of valid publication
depends upon the sati sfaction of each of these clauses. Clause (ii) of sub-section (2) isoptional
and not an alternativeto subsection (1), thelatter ismandatory. Sub-section 3 of thesection82is
not in contradistinction with the Indian evidence act nor doesit makethe proclamation evidence
that thewarrant has beenissued. The method of proving thewarrant isnot arequirement of the
section, which merely deal swith the proclamation itself and themode of publishing it and thelike.
Thissection does not make the proclamation equivalent to noticethe public of itscontentswhere
itispublished. The CalcuttaHigh Court relying upon the decision of Privy Council in Quebec
Railway Light, Head and Power Co. Ltd.v. Vandry AIR 1920 PC 181, the CalcuttaHigh
Court further observed that the factum of avaid publication of the proclamation would depend on
the conformance to each of the three clauses of Section 87(2) of the old Code. A non-
conformance of any one of them would not beamereirregularity but would vitiate ultimately the
order. The principlesof Interpretation of Statute rule out any redundancy inthethree clauses. The
Court further observed that Section 87(3) of the old Code does not rule out the requirements of
the EvidenceAct and does not in any event override the provisions of Sections 62, 64 and 65
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thereof. The presumptionin Section 87(3) of the old Code only ariseswhen the requirements of
the section have been complied with. Thus, astatement inthe order that thewritsof proclamation
and attachment have been duly executed cannot giveriseto the presumption. Form IV, whichis
part of Second Schedule of Codeistheforminwhich proclamation isrequired to beissued. The
said form providesfor mentioning the place and date, for the person to gppear in compliance of the
order. Thisisastatutory form. Thisformisfilled by the Office of the Court. Thus, the date and
place, whichismentioned inthe said form must a so bereflected inthe order-sheet. Thiswill mean
that the Court hasfixed the place, timeand the date and not the Bench Clerksor the Office Clerks,
asitisthemandate of thelaw that the Court hasto fix the place, time and the date of appearance.
TheForm 1V, whichisastatutory form, must be scrupulously followed and filled up as per the
date, time, placefixed by the Court, which should bereflected in the order-sheet.

(e) Whether an Anticipatory Bail Application can be M aintainable once ProcessUnder
Section 82 Cr.P.C. hasbeen I ssued.

Another aspect which hasto betaken noteof, isthat the Hon'ble Supreme Court inthe State
of Madhya Pradesh v/s. Pradeep Sharma, (2014) 2 SCC 171, after relying on other
Judgments, hasheld that if aperson isdeclared as proclaimed offender / absconder in terms of
Section 82 of the Code, heisnot entitled for relief of anticipatory bail. Thus, whentherelief of
anticipatory bail iscurtailed, asaconsequence of an order passed under Section 82 of the Code,
declaring aperson absconder, the said order cannot be passed in mechanical manner without
recording satisfaction and reasons nor can the same be passed without following the procedure as
laid downinthe Code. In view of the aforesaid circumstances and the consequence one hasto
face, the Court hasto be very cautiouswhileissuing an order under Section 82 of the Code. In
Kumar Anubhav vs The State of Jharkhand The Jharkhand High Court relied on the
judgments of Lavesh Vs. State (NCT of Delhi) (2012) 8 SCC 730 and State of Madhya
Pradesh Vs. Pradeep Sharma, (2014) 2 SCC 171, held that once an accused has been
declared asan absconder /proclaimed offender intermsof Section 82 Cr.P.C. heisdenied the
congderation of anticipatory bail.

(f) Whether the Court u/s438 of the Cr.P.C. can look into thelegality of Processu/ss 82,
83of Cr.R.C.

InSheikh Anwar @ Sk. Anwar Vs. Stateof Jharkhand 2014 (4) JLJR, Jharkhand High
Court held that in view of the specific provisoninthe codeof Criminal Proceduredeaingwitha
specific subject, the other provisions of the code cannot be resorted to by the Courts. In an
application under section 438 Cr.P.C. before a High Court recourse cannot be taken by
challenging theillegality of issuance of processunder section 82 Cr.P.C., which isan altogether
different subject matter for which remediesare availablein section 482 of the CrPC itsalf.
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(9) “TheProclaimed Offender”

Thenotion of aProclaimed Offender asit existstoday did not alwaysfind aplaceinthe
Code. Inthe 1872 Code, there was no mention of aProclaimed Offender. It wasin Section 45 of
the 1882 Codethat thewordswerefirst found, only in respect of the duties of village officersto
make areport. In 1894 an explanation clause was added to Section 45 thereby expanding the
definition of Proclaimed Offender. Thiswasthefirst instance when thelist of sectionscurrently
found in Section 82(4) found aplace in the Code. The 1898 Code retained the provisions of
Section 45 with respect to Proclaimed Offendersinitsamended form, whichtoday isprovisonsof
Section 40 of the Cr.R.C. 1973. Why wasthe definition of Proclaimed Offender expandedin
1894?The clause expanding the definition wasin fact oneinaset of identical clausesinsertedto
iron out jurisdictional issueswhichwerefaced by the Crown in prosecutionsof certain offences.
Thisis clear by reading the full clause: "the expression proclaimed offender includes any
per son proclaimed as an offender by any court or authority inany territoryinIndiatowhich
this Code does not extend, in respect of any act which if committed in the territories to
which this Code extends, would be an offence punishable with under any of the following
sections of the Indian Penal Code, namely, 302, 304, 364, 382, 392, 393, 394, 395, 396,
397, 398, 399, 400, 402, 436, 449, 459 or 460 (both inclusive)" Since the Cr.P.C. does not
extendto all partsof India, it made senseto retain it post-independence. But why wasthislist of
sectionsspecificaly inserted in Section 82 theanswer isstill uncertain. Although the proposal was
seemingly madein the Criminal Procedure Code (Amendment) Bill of 1994 andincludedina
guestionnaire prepared by the Law Commission, thereisno discussion in the Report. These
offences cannot be considered exhaustive of the set of grave offencesunder the | PC to arguethat
they merit aseparate class. All facts seem to suggest that thislist of offencesisrather arbitrarily
placed under Section 82(4) Cr.R.C.

(h) TheCurrent Position

For reasons one cannot gather, Section 82 today createstwo separate classesof proclamations:
thosefor persons accused of offences specified under Section 82(4), and all other proclamations.
Thisissupplemented by Section 174-A |PC, which reiteratesthat ahigher punishment may be
inflicted upon those declared Proclaimed Offendersunder 82(4). Thereisno such declarationfor
disobeying the other proclamationsissued under Section 82(1), which bringsusto theissue at
hand. Can persons other than those accused of offences|isted under Section 82(4) be declared
Proclaimed Offenders. Theabsence of any declarationsoutside of Section 82(4) wasconsidered
aproblem by the Punjab & HaryanaHigh Court, and in alengthy decison Deeksha Puri v. State
of Haryana, Crl.M.C. 359/2012 decided on 16.10.2012 it concluded that the apparent labelling
lacunamust beresolved by calling any personsdisobeying aproclamation aProclaimed Offender.
Section 82(4) wasinserted in 2006 to state that failureto appear after aproclamation entitlesa
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court to pronouncethe person a" Proclaimed Offender” and make adeclaration to that effect.
Importantly though, 82(4) islimited to proclamationsin respect of personsaccused of offences
punishable under Sections 302, 304, 364, 382, 392, 393, 394, 395, 396, 397, 398, 399, 400,
402, 436, 449, 459 or 460 of the Indian Penal Code. The consequences of aproclamation are
twofold. One, aproclamation triggers Section 83 Cr.P.C., enabling acourt to attach any property
bel onging to the proclaimed person which may be sold upon continued absence. Two, Section
174-A of thel PC (d soinserted in 2006 by the same amending statute) makesit an offenceto not
appear following proclamationsunder Section 82 Cr.P.C. In 174-A | PC adistinction was made:
disobeying aSection 82(1) proclamation was punishablewith imprisonment up to 3 yearsor fine
or both, but where adeclaration under Section 82(4) was made aperson could be punished with
Imprisonment up to 7 yearswith amandatory fine. Thereisno such declaration for disobeying the
other proclamationsissued under Section 82(1), which bringsusto theissue at hand. Can persons
other than thoseaccused of offenceslisted under Section 82(4) be declared Proclaimed Offenders.

OnJuly 31, 2018, a Single Judge Bench of the Delhi High Court in Sanjay Bhandari v.
State (Criminal revision no. 223 of 2018) specifically disagreed with the Punjab and Haryana
High Court, and concluded that " Proclaimed Offender” isaterm of art, that can only beusedin
respect of the categories of offences covered by Section 82(4), Cr.P.C. Personswho disobey
proclamation noticesin cases involving other offences are "Proclaimed Persons'. For such
persons, law enforcement cannot resort to the aggravated punishment clausesof Section 174-A of
theIndian Pena Code. Sowhy isthislist of offencesused in Section 82(4) - remainsunanswered.
The Delhi High Court in Sanjay Bhandari only engageswiththat list of offencesto assert that it
contains"seriousoffences’ [Para14], without telling uswhy these serious offencesare part of the
list, which excludes Section 376 | PC that punishesrape. With thisconflict between different High
Courts, will the matter reach the Supreme Court, or can the Parliament be suggested (wisdly) to
interveneand clarify thetext?

3. ATTACHMENT

Sections 83-86 deal with attachment and the effects arising thereof. Section 83 empowers
the Court to attach the property of any person concerned against whom aproclamation hasbeen
issued. Thissection hasbeen devised to put additiona pressure ontheabsconder by deprivinghim
of hisproperty, with aview to compel him to obedience Therefore, an order of attachment can
only be made after an order of proclamation hasbeenissued for justifiable reasons.

Section 83: Attachment of property of person absconding—(1) The Court issuing
a proclamation under section 82 may, for reasonsto be recorded inwriting, at any time
after the issue of the proclamation, order the attachment of any property, movable, or
immovable, or both, belonging to the proclaimed person:

Provided that where at the time of the issue of the proclamation the Court is
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satisfied, by affidavit or otherwise, that the person in relation to whomthe proclamation
isto beissued,

a.is about to dispose of the whole or any part of his property, or b.is about to
remove the whole or any part of his property fromthelocal jurisdiction of the Court, it
may order the attachment simultaneously with the issue of the proclamation.

Section 83 (1) of the Code clearly providesthat the Court, which isissuing proclamation
under Section 82 of the Code, for thereasonsto be recorded inwriting, may order for attachment
of moveableor immovable propertiesbel onging to the accused. Itis, thus, themandate of thelaw
that thereasonsfor i ssuing attachment order haveto berecorded intheorder itself. Non recording
of thereasonswill maketheorder invalid and unsustainable.

Further, fromtheaforesaid provision of law, itisclear that attachment order under Section 83
of the Code can beissued to attach the property belonging to the proclaimed person. Statement to
theeffect that the proclamation wasduly published hasto be madein termsof Section 82 (3) of the
Code, which providesthat the Court hasto record astatement in writing to the effect that the
proclamation was duly published on the specified datein the specified manner asprovidedin
Clause (i) of sub section (2) to Section 82 of the Code.

Thisstatement of the Court, whichisto berecorded asper the statute, isconclusive evidence
that the requirement of law hasbeen complied with, whichisapre-requisitefor declaring aperson
aproclaimed offender/person absconding. Without recording the aforesaid statement inwriting to
theeffect that the requirement of Section 82 of the Code has been complied with, aperson cannot
be declared to be aproclaimed offender/absconder, an attachment order interms of Section 83 of
the Code cannot beissued.

Thus, beforeissuing any attachment order under Section 83 of the Code against aperson
absconding, the statement, as envisaged in terms of Section 82 (3) of the Code hasto be on
record. Thisisall the more necessary, as mentioned earlier, the said person can be tried and
punished for aseparate offence puni shable under Section 174-A of thendian Penal Code. There
isan exception to thisrule when both the processes, i.e., proclamation under Section 82 of the
Code and attachment order intermsof Section 83 of the Code areissued s multaneoudly. Thefirst
proviso to Section 83 (1) of the Code providesfor the circumstance and the Situation whereitis
necessary to issue both the proclamation and attachment order s multaneously and how the same
can beissued and the requirementsthereof. The attachment order can be made simultaneously
with aproclamation order on two occasions: one, when the property isabout to be disposed of
and two, the property is about to be removed fromthelocal jurisdiction of the Court. It may
however be noted that all though simultaneousissue of proclamation and attachment order are
authorised by the section in certain casesthisisan exception and not therule.

Thefact remainsthat in acase where processesin termsof Section 82 and 83 of the Code
areissued separately, then without recording astatement, asenvisaged under Section 82 (3) of the
Code, attachment order under Section 83 of the Code cannot beissued. The absence of thesaid
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statement will lead to aconclusion that there was nothing before the Court to suggest that the
proclamation under Section 82 of the Code so issued, was properly served. Until and unless
proclamation under Section 82 of the Codeisproperly served, attachment order under Section 83
of the Code cannot beissued.

In Devendra Singh Negi Alias Debu vs State Of U.P. 1994 CriLJ 1783; general
guidelinesfor issuing processeswasissued to al judges. [thisjudgment was a so followed by the
Allahabad High Court in anumber of itsjudgmentsincluding in Sushil Ansal vs. Stateof U.P:
M ANU/UP/0396/2010it washeld that Order of attachment of property under section 83 of the
Code should not be passed in haste or without application of mind. The learned Magistrates
should act under Section 83 with great circumspection. It may not be necessary to issue an
attachment order straightway against the personswho arereadily availableat the place of their
vocations such as Government servants, doctors, engineers, lawyers and businessmen having
permanent place of businessand thelike unlessthereistangibleevidence or materia to show that
they havereally absconded. It should be bornein mind by thelearned Magistrate that apassive
acquiescence to the wishes of the police in these matterstendsto diminish the luster of their
independence, driesup fragrance of thejudicia processand. shakethe confidence of the people.
The process of attachment is not to be reduced to an instrument of punishing or wrecking
vengeance. It cannot, however, be overlooked that quite often the attachments are attended with
savage revenge and malevolence. If Section 83 isinterpreted to meanthat it confersarbitrary
powerson the Magistratesto order an attachment at their sweet will or inawhimsical manner
Section 83 of the Code might haveto be struck down asviolative of Articles 14 and 21 of the
Condtitution. The procedurelad down under Section 83 hasto befollowed strictly. Jurisdictionto
passan attachment order cannot be assumed unlessaproclamation under Section 82 of the Code
hasbeenissued. Thenormal ruleisthat the Magistrate hasto wait until the expiry of 30 daysto
enablethe accused to appear in terms of the proclamation. Thewords"at any time after theissue
of proclamation” arenot to beinterpretedinisolation. Thekey for gathering theintention of thelaw
makersisto befoundin Section 82 of the Code. Section 82 and 83 of the Code do not spell out
dichotomous procedures, they areto beread in harmony. Thus, except in cases covered by the
proviso to Section 83(1) the attachment order hasto maintain adistance of not lessthan 30 days
from the date of the publication Under section 82. These 30 daysareto be computed from the
date of the publication of the proclamation and the provisionsin thisrespect are mandatory. (See
GurappeGugal v. Stateof Mysore, 1969 Cri L J 826). Thewords'at any time' in Section 83
only meanthat if after theissue of proclamation either of thetwo conditionsmentionedin clauses
(@) and (b) of the proviso to Section 83 comeinto existence, an order of attachment may be made
without waiting for 30 daysto expire. Evenin such acasethe M agistrate hasto record hisreasons.

InVimlaben Ajitbhai Patel v. Vatslaben Ashokbhai Patel, (2008) 4 SCC 649 it was
observed that the provisions contained in Section 83 of the Code of Crimina Procedurewere put
on the statute book for certain purpose. It was enacted to secure the presence of the accused.
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Oncethesaid purposeisachieved, the attachment shall bewithdrawn. Even the property which
was attached, should be restored. The provisions of the Code of Criminal Procedure do not
warrant sale of the property despite the fact that the absconding accused had surrendered and
obtained bail. Once he surrendersbefore the court and the standing warrantsare cancelled, heis
no longer an absconder. The purpose of attaching the property comesto an end. It isto be
rel eased subject to the provisions of the Code. Securing the attendance of an absconding accused,
iIsamatter between the State and the accused. The complainant should not ordinarily deriveany
benefit therefrom. If the property isto be sold, it vestswith the State subject to any order passed
under Section 85 of the Code. It cannot be a subject-matter of execution of adecree, far lessfor
executing the decree of athird party, who had noright, title or interest thereon. The provisions of
thiscode not being applicabl e to contempt proceedings, these sections cannot be availed of for
securing the presence of aleged contemner or, in default, to attach his property. The object of
attaching property of an absconder isnot to punish him but to compel his appearance. If the
property has not been confiscated or disposed of thetitlethereof continuesto vest inthe owner
and thereafter in hisheirs. Only the property of the absconder and not of some other persone.g.
father of the absconder would be attached under section 83 CrPC

(a) Modesof Attachment

Sections 83 (2), (3) (4) (5) provide the procedure for attachment of different kinds of
properties. If the property ordered to be attached is a debt or other movable property, the
attachment isto be made—

(8 Bysazure or
(b) By appointment of areceiver; or

(o) By anorderinwriting prohibiting the delivery of such property to the proclaimed
person or to any oneon hisbehalf; or

(d) By any combination of the above methods, asthe Court thinksit. If the property
whichisordered to be attached isimmovabl e property, the attachment isto be made
through the Collector of the District inthe case of land on which revenueispayableto
the State Government.

Inall other cases, attachment of immovabl e property isto be made—
(8 By taking possession; or
(b) By appointment of areceiver; or

() By anorder inwriting prohibiting the payment of rent or delivery of property tothe
proclaimed person or to any oneon hisbehalf; or

(d) By acombination of any of the above methods, asthe Court thinksfit.
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If the property which isordered to be attached consists of live-stock or isof aperishable
nature, the Court may order animmediate salethereof, and also issue directionsasregardsthe
proceeds of such asale. A land paying revenueto the state government can be attached by the
District Collector only. When theland isattached and possession istaken over, the persontaking
it over becomesliableto pay theland revenue and the owner isexonerated. It is, therefore, seen
that the collector the highest revenue officer of the district should, upon taking over possession
record thefact of taking over possession by himor by any other person absolving the owner from
theliability toland revenue. The moment possessionistaken over, theowner isabsolved fromthe
payment of land revenue. Intheinstant case, it appearsthat therewasno valid order of attachment
astheland wasrevenue paying oneand it should have been attached by the collector of thedistrict
not by the policeofficer When land isattached under thissection, and actual possessionthereof is
taken by posting aconstable on the spot, aperson removing standing cropsfrom such land would
beguilty of an offenceunder S. 379 of Indian Penal Code.

The Court can attach both moveable and immoveabl e property but acuriouswranglearises
whenit comesto attachingjoint family property. The Courtshavelaid down that therights of the
Government in case of attachment of a part of thejoint family property are the same as any
coparcener. Asthe coparcener derivesaninterest from the property, the Government too derives
aninterest andistherefore entitled to theincome accruing from that part of the property.

(b) Will TheRightsOf TenantsBeAffected If The Property Attached HasA Tenant And
TheProperty | sSought To BeAttached?

InVimlaben Ajitbhai Patel v. Vatslaben Ashokbhai Patel, (2008) 4 SCC 649 it was
held that an order of attachment of aproperty hasnothing to dowith theright of tenancy. Theright
of aperson asatenant could not have been affected by reason of any order of attachment. The
termsand conditions of tenancy, being governed by statute, thetenant cannot beevicted exceptin
accordancewith law.

(c) ClaimsAnd ObjectionsToAttachment Sec 84-86 of Cr.P.C.

These section dealswith therights of the person other than proclaimed personinthe property
attached. Only the property of the absconder and not of some other person e.g father of the
absconder would be attached under section 83 CrPC. In case of non-conformancewith section
82 which must beregarded as procedure established by law, the order which follows, including an
order under the present section becomesillegal.

Section 84 relatesto claimsand objectionsregarding attachments. If aperson, other thanthe
proclaimed person, hasaninterest in the property to be attached he may object to that attachment
within six months. Section 85 talks about rel ease of the attached property on appearance of the
proclaimed person within the specified time and Section 86 laysdown therule regarding appesl
from order rejecting application for restoration of attached property. If any claim or other
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objectionismadeto the attachment of any property attached under the above provisions, within
six monthsfrom the date of the attachment, by any person other than the proclaimed person, on
the ground that such claimant or objector hasan interest in such property and that suchinterestis
not liableto be attached, such claim or objectionisto beinquiredinto by the Court, and may be
allowed or disallowed inwholeor in part. If such claimisdisallowed, the aggrieved person may,
with one year from the date of the order, institute aregular suit to establish hisright to such
property. (S. 84)

Thisprovisionissimilar to Rule 58 of the Order 21 of the Civil Procedure Code, 1908. An
inquiry into aclaim filed under thissection would beajudicia inquiry withinthemeaning of S. 2(i)
of the Code. It may be noted that amere seizure of the property of an absconder by the police
doesnot confer any rightsonthe Government, until proceedingsaretaken under S. 82 and S. 83
of the Code. Thus, in one case, where the police seized certain property of an absconder in
August, but no proceedings were taken until December, it was held that an attachment of the
property in October by acreditor inacivil suit would prevail, and the M agistrate cannot refuseto
hand over the property in obedienceto the order of the Civil Court.

Thefollowing remediesareavail ableto an aggrieved person in thisconnection:
(i) Remedy by way of aclaim or objectionunder S. 84 (seeabove).
(i) Anappeal canbefiled under S. 86.
(i) Under certain circumstances, arevision applicationwill lieunder S. 397.

Theremedy of aperson, whose property isattached, liesinfiling claim under
the codeand not iningtituting suit against the attachment. When remedy isprovidedin
particular act and it showsthat thejurisdiction of civil courtimpliedly barred, thecivil
court shdl haveno jurisdictiontotry any suitin connection with that matter

(iv) Further, Claimsand objectionswith regard attached property can be preferred only
solong asthat property continuesto remain under attachment. Chandra Shekhar v.
State, 1978 CrL J 540(All).

It meansoncethe attached property isdisposed of then, there cannot be any objection and
clamwith regard to that property. An order passed by the court under section 84 CrPC.,in sofar
asitrelatesto thethird-party rights of the claimant, isonly aninterlocutory order and not afina
order. InAminaAhmed Dossav. State of Orissa, AlR 2001 SC 656 it was held that remedy
against thesaid order isby way of acivil suit and not appeal . The power under Section 482 isnot
be resorted to if there is specific provision in the code for the redress of grievances of the
aggrieved party. Whether the wife and minor children of a person declared absconder under
Section 82, can object to the attachment and sal e of the property belonging to the absconder in
proceedings under section83 and section 84, on the ground that they have aright to be maintained
by the absconder in that caseit was held that ahusband’s obligation to maintain hiswifeisa
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personal obligation. The husband isbound to maintain hiswife even though he has not got any
property. Husband’ sobligation to maintain hiswifeisindependent of any property owned by him.
Likewise, itisasothepersond obligation of afather to maintain hisminor childrenirrespective of
the property owned by him. The petitioner and her children, therefore, cannot be said to havean
Interest inthe property sought to be sold in proceedingsunder section 83, inregardto their claim
of maintenance.

(d) Release SaleAnd Restor ation Of TheAttached Property

Section 85(3) statesthat If the proclaimed person appearswithin prescribed period of time
in proclamation then the attached property can bereleased. However, If the absconder appearsor
isapprehended and brought before the Court within two yearsfrom the date of the attachment of
hisproperty and satisfiesthe Court (i) that he did not abscond or conceal himself for the purpose
of evading execution of thewarrant, and (ii) that he had no such notice of the proclamation as
could enable him to attend within the specified time, he can get the property back or its net
proceedsif it has been sold. If the proclaimed person appearswithin the time specified inthe
proclamation, hisproperty isreleased. If hedoesnot do sowithintime, then hisproperty will beat
thedisposal of the State Government. A bare reading of section 85 sub-section (3) isenough to
hold that the onus of proving that the accused did not abscond for the purpose of avoiding
execution of thewarrant of arrest and that he had no notice of the proclamationissued, liesonthe
proclaimed offender, and rightly so, asthese clearly are matters within the knowledge of the
absconding accused. Theexpression 'shal beat thedisposd of thegovernment'isalsousedinthe
section 458. It meansthat the property passes under the absol ute control of state government, to
dispose of, or deal with it in whatever manner might seem most appropriate and convenient
according to this provision. [Golam Abed v. Toolseeram Ber a, (1883) 9 Cal 861, 863.] In
Narayan KondajiTemkar v. Govind KrishnaAbhyankar AIR 1929 Bom. 200, it washeld
that thewords* at the disposal of the State Government’ apply from the moment the absconding
accused failsto appear or from the date of attachment and held that the property would be at the
disposal of the Government only from the date of attachment and not from the date of the accused
absconded.

Theproperty, unlessit is perishable, isto remain under attachment for 6 months. At theend
of the period, the property isto be sold, and the sale proceedsto wait for two years. InDattaji v.
Nar ayanrao,(1922)25Bom L R 228 it waslaid downthat if withintwo yearsthe person satisfies
thecourt asto thereason for hisabsence he can recover money; otherwiseit ssandsforfeited tothe
government. But, in Secretary of Statev. Ahilyabai, (1937)40 Bom LR 422. it was observed
that aperson having aclaim to such property can enforceit by anindependent actioninaCivil
Court solong asthe property isnot sold and remainsin hands of Government.

InAbdullahv. Jitu, (1900)22 All 216,219. it was observed that Sub-section (3) of Section
85 prescribesaremedy wherethereisgood and legal publication, but offersnofacility for the
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contesting of thelegality of the proclamation. It contemplatesand requires proof that the offender
did not abscond or conceal himself for the purpose of avoiding arrest and that he had no such
notice of the proclamation asto enable him to attend within the time specified. The proof that the
accused person has not absconded should be offered or given within 2 years of the date of the
attachment. It is not enough to show that within that period the accused person appeared
voluntarily or was apprehended or brought beforethe court.

In N D Gaddi reddy v. State, 1979 CrLJ 1107 (Del), it was held that, awife who is
entitled to maintenance from absconder whose property has been attached, cannot apply for
release of property (section 28 of the Hindu Adoptionsand MaintenanceAct,1956).

In Dyanand v state AIR 1976 P& H190, 194 (DB) it was held that no provision in the
code barsthe jurisdiction of acivil court trying and adjudicating upon claim of an heir of a
deceased absconder for restoration of the property in which thetitle originally vested in the
absconder and at thetimeof suit vestsin hisheir and if the property istill held by the government.

(e) AppealsAgainst Rejection To RestoreAttached Property

The intention for attachment of property under Section 83 of Code, was to compel
absconding accused or person concealing himsealf from being arrested in execution of warrant to
appear before Court.

The Property attached under section 83 of Code, vests with Government from date of
attachment. If period provided under section 83 of Code, standsover, absconding accused would
not be entitled to file application for getting property rel eased, under section 85(3) of Code.

According to Section 86 of the code any person referred to in sub-section (3) of section 85,
whoisaggrieved by any refusal to deliver property or the proceeds of the sal e thereof may appeal
to the Court to which appeal sordinarily liefrom the sentences of thefirst-mentioned Court. Any
person whose application for the delivery of property or the proceeds of the sal e thereof hasbeen
rejected by any Court may appeal to the Court to which appealsordinarily liefrom the sentences
of theformer Court. The provisionisthereto safeguard the interest of the person to whom the
property belongs. Thisisaway to safeguard theright to property of aperson.

Conclusion & Suggestions

All human beings havetheright to enjoy respect for their liberty and security. Itisaxiomatic
that, without an efficient guarantee of theliberty and security of the human person, the protection of
other individua rightsbecomesincreasingly vulnerableand oftenillusory. Yet, asisevidenced by
thework of theinternational monitoring organs, arrests and detentionswithout reasonabl e cause,
and without there being any effective legal remedies availableto the victims concerned, are
commonplace. Inthe course of such arbitrary and unlawful deprivationsof liberty, the detainees
are frequently also deprived of access both to lawyers and to their own families, and also
subjected to torture and other formsof ill-treatment.
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Itisessential, therefore, that thelegal rulesthat exist to remedy and prevent these kinds of
human rights violations be adhered to by all the stake holders of the justice delivery system
particularly magistrates. The notion of “security” aso coversthreatsto the personal security of
non-detained persons. States cannot be passivein theface of such threats, but are under alegal
obligation to take reasonabl e and appropriate measuresto protect liberty and security of person
Arbitrariness’ isnot to be equated with * against thelaw’, but must beinterpreted morebroadly to
include elementsof inappropriateness, injustice, lack of predictability and due processof law. ...
[T]his means that remand in custody pursuant to lawful arrest must not only be lawful but
reasonable in the circumstances. Remand in custody must further be necessary in al the
circumstances, for example, to prevent flight, interference with evidence or the recurrence of
crime.
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Bail on the merit of the casevisavisbail asa matter of right
under theCr.P.C. (including default bail
u/s167(2) of theCr.P.C..)

I ntroduction:

Dispensation of justice, in our shastras, has been equated with the divine. The expectations
therefore, onthoseentrusted with thisnobleduty, arebeyond norma and testing. Theseexpectations
stem from the hope that the judge or the adjudicator would exercise the act of balancing the
opposite claimsin the most reasonable manner. The deli cate bal ance between punishment and
exoneration is akin to adouble-edged sword, an improper use of which isbound to unleash
serious consequences. Theact of bal ancing between thetwo extremesisof paramount importance.
It isbecause of thisthat the statue of the Lady Justice holdsthe scalesin her right hand, which
represent virtueslike balanced consideration, equality inthe eyesof thelaw and objectivity. The
scales underscore theimportance of weighing adecision carefully and taking timeto measure
outcomes. Thisact of balancing isnot only thefinal act, which isthe deliverance of judgment, but
iIsonewhich comesinto play in between at various stages of atrial through which the process of
adjudication travels. Theexercise of thediscretion of grant of bail isonesuch crucial agewhere
thisfineact of balancing gets manifested.

Definition of Bail:

Theterm"ball" hasnot been defined inthe CrPC. So, itsoriginisrequired to betraced from
other sources. It hasoriginated from an old French verb- bail, which meansto give or to ddliver.
Ball refersto the provisiona release of theaccused inacriminal caseinwhichthecourtisyetto
announcethejudgment. During the courseof acriminal tria, the prudent exercise of thisdiscretion
ensuresthe availability of the fundamental right of personal liberty even to the accused. The
provisionsascontained inour crimina jurisprudence paveway for grant of thisprivilege, bothon
the meritsof the case and asamatter of right. Broadly speaking, whilefor bailable offencesthere
isaclear-cut provision for grant of bail asamatter of right, therest of the offencescall for a
judiciousconsderation of thematerial onrecord, and dl attending circumstancesbeforerecording
reasonsfor granting bail, or otherwise. Thelegal history isreplete with instances where the
Hon'’ ble Supreme Court and High Courts have reiterated their anxiety about theimportance of
recording cogent reasonsfor exerciseof thisdiscretion, either infavour of, or against an accused,
and terming it asindispensablefor uphol ding the virtues of thejustice delivery system. Inlegd
parlance, according to the Black's L aw Dictionary it has been defined as- " procuring the
release of a person from legal custody by undertaking that he/she shall appear at the
time and place designated and submit him/herself to thejurisdiction and judgment of the
court”.
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Provisionsrelatingto Bail:

Theoffencesof |.P.C. and other specia enactmentsof our country have been placed intwo
categories- bailable and non- bailable according to the 1st Schedule of CrPC and their definitions
are contained under section 2(a) of the CrPC.

Section 436 CrPC dea swith the provision of bail in respect of bailable offencesand ona
plain reading of it one can understand that bail isamatter of right in such offences and the
concerned personislegally entitled to be rel eased from custody if he/shefurnishestherequired
bond for appearance beforethe police/ court, asand when required in connection with that case.
So, the question of bail in such offencesdoesnot cal for any further discussioninthisarticle.

When thedia ogueisabout those offenceswhich are non-bailablein nature, the merit of the
casetakes center-stage. When the courts haveto take into consideration the materialswhich are
brought beforeit by theriva partiesand, after acareful scrutiny of the samethey haveto arriveat
aconclusonwhether or not to grant bail, that Situation definesgrant of bail onthe merit of thecase.
The matter of granting bail in respect of non- bailable offencesfallsunder thegrey areaand it
requires a detailed and comprehensive discussion. In this context | am tempted to quote the
observationsof Hon'ble Justice Krishnalyer of the Supreme Court whichisasunder:—

"The subject of bail belongs to a blurred area of criminal justice system and
largely hinges on the "hunch of the bench", otherwise called judicial discretion. The
Codeiscryptic onthistopic, and the court prefersto betacit, be the order custodial or
not. And yet, the issue is one of liberty, justice, public safety and burden on public
treasury, all of which insist that a developed jurisprudence for bail is integral to a
socially sensitized judicial process (Gudikanti Narsimhulu V Public Prosecutor.l

Theprovisionfor grant of bail inanon-bailable offence by magisterial courtsis contained
under section 437 CrPC?, therelevant part of which reads asunder:—

Section 437. (1) When any person accused of , or suspected of, the commission of any
non-bailable offenceisarrested or detained without warrant by an officer in charge of a
police station or appearsor isbrought beforea Court other than the High Court or Court of
session, hemay bereleased on bail, buit:

(i) such person shall not be so released if there appear reasonable groundsfor believing
that he hasbeen guilty of an offence punishablewith death or imprisonment for life;

(i1) such person shall not be so released if such offenceisacognizable offenceand he
had been previoudy convicted of an offence punishablewith death, imprisonment for lifeor
imprisonment for seven yearsor more, or he had been previoudy convicted ontwo or more

1. AIR 1978 SC 430
2. https.//devgan.in/crpc/section/437/
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occas onsof [acognizable offence punishable withimprisonment for threeyearsor more but
not lessthan sevenyears]

Provided that the Court may direct that apersonreferredtoinclause(i) or clause(ii) be
released on bail if such personisunder the age of sixteen yearsorisawomanor issick or
infinm;

Provided further that the Court may aso direct that apersonreferredtoinclause(ii) be
released onbalil if itissatisfied that it isjust and proper soto do for any other specia reason:

Provided also that the mere fact that an accused person may be required for being
identified by witnessesduring investigation shall not be sufficient ground for refusing to grant
bail if heisotherwise entitled to bereleased on bail and givesan undertaking that he shall
comply with such directionsas may be given by the Court:]

Provided a sothat no person shdl, if the offence aleged to have been committed by him
ispunishablewith death, imprisonment for life, or imprisonment for seven yearsor more, be
released on bail by the Court under this sub-section without giving an opportunity of hearing
to the Public Prosecutor.]

(2) If it gppearsto such officer or Court a any stage of theinvestigation, inquiry or trid,
asthe case may be, that there are not reasonable groundsfor believing that the accused has
committed anon-bailable offence, but that there are sufficient groundsfor further inquiry into
hisguilt, [the accused shall, subject to the provisions of section 446A and pending such
Inquiry, bereleased on bail], or, at thediscretion of such officer or Court, onthe execution by
him of abond without suretiesfor hisappearance as hereinafter provided.

(3) When aperson accused or suspected of the commission of an offence punishable
withimprisonment which may extend to seven yearsor moreor of an offence under Chapter
V1, Chapter XVI or Chapter XV 11 of the Indian Pena Code (45 of 1860) or abatement of,
or conspiracy or attempt to commit, any such offence, isreleased on bail under sub-section
(), [the Court shall impose the conditions (@) that such person shall attend in accordance
with the conditions of the bond executed under this Chapter, (b) that such person shall not
commit an offence similar to the offence of which he is accused, or suspected, of the
commission of which heissuspected, and(c) that such person shal not directly or indirectly
make any inducement, threat or promiseto any person acquainted with thefacts of the case
so asto dissuade him from disclosing such factsto the Court or to any police officer or
tamper with the evidence, and may also impose, in the interests of justice, such other
conditionsasit considersnecessary.|

(4) An officer or aCourt releasing any person on bail under sub-section (1) or sub-
section (2), shall recordinwriting hisor its6[reasonsor specia reasons] for so doing.

Similarly the provisionfor grant of bail inanon- bailable offence by aCourt of Session or

High Court iscontained u/s439 CrPC, therel evant portion of which readsasunder-—
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Section 439. A High Court or Court of Session may direct-

(@ that any person accused of an offenceand in custody bereleased onbail, andif the
offenceisof the nature specified in sub-section (3) of section 437, may impose any
condition which it considers necessary for the purposes mentioned in that sub-
section.

A plainreading of the aforesaid provisionsconvey loudly that in respect of anon- bailable
offence the concerned court hasthe discretion to grant or refuse bail. So, in such offencesthe
accused cannot claim bail asamatt